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1 . 

STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

1. Whether the District Conrt may decree the specific 
performance of a contract to build a dwelling house upon 
specified land and in accordance with accompanying plans 
and specifications and to convey the same within a speci¬ 
fied time. 

2. Whether the District Court may in the same pro¬ 
ceeding decree (1) the specific performance of a contract 
to build a dwelling house upon specified land and to 
convey land and dwelling house, and (2) damages for 
the breach of the contract in deviations from the speci¬ 
fications, and in delay beyond the time provided in the 
contract for completion and conveyance. 

3. "Whether the District Court erred in denying to the 
defendants the opportunity to present evidence upon the 
condition of the dwelling house, as bearing upon the 
amount of damages, under a previous ruling of the court 
that the measure of damages is the difference between 
what the house would have been worth, if it had been 
constructed in accordance with the contract and specifica¬ 
tions, and what the house was worth, as it actually was, 
-when tendered to the plaintiffs, the defendants having 
previously stated that they would offer no testimony ex¬ 
cept upon the question of damages. 

4. Whether the District Court should have allowed 
any damages to the plaintiffs for the breach of the con¬ 
tract in deviations from the specifications, in view of the 
testimony by all witnesses on that subject that the house 
was worth the same amount in its actual condition as it 
would have been worth had it been completed in accord¬ 
ance with the contract and specifications. 
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No. 11,318 


Georgetown Development Corporation, 
a Corporation, et al, Appellants 

v. 

Helena Griffin Granat, et al., Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 

3. 

JURISDICTION 

This is an appeal from a judgment of the United 
States District Court for the District of Columbia which 
directs the specific performance of a contract concerning 
real estate and the payment of damages for breach of the 
contract. (JA 39A) 

The statutory provision sustaining the jurisdiction is 
U. S. Code Title 28, Section 1291, 62 Stats. 929, as 
amended 65 Stats. 726. 
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4 . 

STATEMENT OF THE CASE 

This was a suit in the Court below brought by Helen 
Griffin Granat and William Granat, hereinafter called 
“the plaintiffs”, against Georgetown Development Cor¬ 
poration, a corporation, John R. de Sibour and Edwin H. 
Somers, hereinafter called “the defendants.” The com¬ 
plaint is entitled, Complaint for Specific Performance* 
Preliminary Injunction and Damages. (JA 2A). It de¬ 
scribes John R. de Sibour and Edwin H. Somers as offi¬ 
cers of the defendant corporation, and alleges that the 
two individuals signed a bond guaranteeing the perfor¬ 
mance by Georgetown Development Corporation of its 
contract obligation to Mrs. Granat. (JA 3A) The com¬ 
plaint alleges that Georgetown Development Corporation 
by a contract dated June 12, 1950, undertook to erect 
upon described property a dwelling house in accordance 
with plans and specifications prepared by named archi¬ 
tects for the sum of $37,500,—$15,000 payable before and 
upon the signing of the contract, $5,000 upon completion 
of the roof, and $17,500 upon the completion of the build¬ 
ing and the conveyance by the contractor to Mrs. Granat 
of the land and premises, the contractor further agree¬ 
ing to complete the building on or before November 15, 
1950, barring delays beyond its control, such as strikes, 
undue shortages of materials, acts of God and unfavor¬ 
able weather. (JA 4A) The complaint further alleges 
that the individual defendants contracted as sureties in a 
document dated June 14, 1950, in the penal sum of $20,000 
to be paid to Mrs. Granat upon the obligation that the 
contractor should perform all the conditions of the con¬ 
tract of June 12, 1950, and within the time mentioned 
therein. (JA 5A) It further alleges that including Oc¬ 
tober 6, 1950, the plaintiff had paid $20,000 of the $37,500 
required to be paid, but that the contractor had not up 
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to the time of the filing of the suit completed its con¬ 
struction as required by the contract; that when payment 
of the balance due under the contract was demanded by 
the contractor in June 1951, the plaintiffs knowing the 
contract had not been completed as required, conditioned 
their full payment upon the withholding of certain 
amounts to secure the completion of the work; certain 
particular items are detailed as not being in accordance 
with the plans and specifications, that the plaintiffs have 
suffered damages as a result, and that the individual de¬ 
fendants have become liable upon the bond. (JA 6A) The 
prayers are for a preliminary injunction ordering the 
conveyance of the property to the plaintiffs, that the 
plaintiffs be authorized to complete the work and charge 
the expense against the contractor, and that upon final 
hearing the plaintiffs be awarded damages from the con¬ 
tractor and from the individual defendants upon the bond 
given by the individual defendants. 

The preliminary injunction prayed for was denied after 
hearing and the case set for early trial. (R 394) 

Georgetown Development Corporation answered, admit¬ 
ting the execution of the contract of June 12, 1950, the 
payment by the plaintiff of $20,000 to and including Octo¬ 
ber 6, 1950, alleging interference by the plaintiff William 
Granat with the progress of the work to the extent that 
the completion of the same was delayed beyond the date 
named in the contract, denying that it was in default 
under the terms of the contract, and offering to remedy 
minor items requiring attention when plaintiffs should 
have given instructions concerning the same as defend¬ 
ants had requested them to do. (R 350, 352) The answer 
denies the plaintiffs’ claim to damages and alleges that 
plaintiffs have remained out of possession of the property 
since April 1951 by their own choice and that plaintiffs 
were demanding the performance by the defendants of a 
contract wholly different from that set out in the con¬ 
tract dated June 12, 1950. (R 350, 352, 355, 358) 
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The individual defendants answered to the same effect 
as the contractor. (R 361, 367) 

At the trial the plaintiffs proved the making of the 
contract of June 12, 1950, (R 20) the payments totalling 
$20,000, (R 21, 36) delay in the completion beyond the 
specified date (R 91) certain variations between the con¬ 
tract and specifications on the one hand and the condi¬ 
tion of the house upon the other, (R 139 ff) and offered 
testimony as to the cost of remedying the claimed varia¬ 
tion. (R 199, 200) The Court thereupon announced that 
the measure of damages would be the difference between 
what the house would have been worth if it had been 
completed in accordance with the contract and specifica¬ 
tions, and what it was worth in its actual condition. 
(JA 24A). The plaintiffs were told they would be given 
opportunity to present evidence according to that measure 
of damages. (JA 24A-25A). 

The defendants then moved to dismiss so much of the 
complaint as related to the plaintiffs 7 claim for specific 
performance upon the ground that the contract of June 
12, 1950, is a building contract and not within the class 
of contracts for which the remedy of specific performance 
is allowed. (JA 16A). The Court overruled the motion 
with leave to renew the same at a later time. (JA 21A). 

When the Court convened again, the plaintiffs offered 
further argument with respect to the correct measure of 
damages, and the Court adhered to the former ruling on 
the subject, and allowed a postponement, at the expira¬ 
tion of "which the plaintiffs were to offer evidence on the 
issue of damages. (JA24A-25A). 

The Court then suggested to defendants that they pro¬ 
ceed with their case, and the defendants elected to stand 
on their motion to dismiss with respect to specific per¬ 
formance but reserved the right to introduce testimony 
on the issue of damages. The Court then stated his un- 
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derstanding of the defendants ’ position with respect to 
introduction of evidence by defendants as follows: 

“You will limit yourself in putting in evidence, if 
you do put in evidence, only to the issue of damages. 

“Mr. Stafford. That is correct, so long as your 
honor has this view of the motion to dismiss.’* (JA 
25A). 

When the Court convened at the expiration of the con¬ 
tinuance, the plaintiffs introduced testimony with respect 
to what the building would have been worth if it had 
been completed according to the plans and specifications 
and what it was worth in its actual condition, as detailed 
by the testimony then presented by the plaintiffs. (R 
260). 

The defendants thereupon introduced testimony with 
respect to what the building would have been worth if it 
had been completed according to the plans and specifica¬ 
tions and what it is worth in its actual state; one of these 
witnesses was asked upon direct examination as to the 
condition in which he found the house with respect to the 
claims of unsatisfactory work made by the plaintiffs’ 
witnesses on the issue of damages, but the Court refused 
to hear such testimony; (R 294) the defendants there¬ 
after, on the issue of damages, offered to prove by other 
testimony that the actual condition of the house, especi¬ 
ally with respect to heating plant and plumbing, was not 
such as was testified to by the plaintiffs’ witnesses upon 
the issue of damages. (JA 25A). The Court refused 
to allow the defendants to introduce evidence as to the 
condition of the house being different from what was 
claimed by plaintiffs’ witnesses, and to this refusal, de¬ 
fendants objected. (JA 25A-26A). 

Neither side having any further evidence to present, 
the defendants renewed their motion for a dismissal of 
so much of the complaint as related to the plaintiffs’ 
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claim for specific performance, and the Court overruled 
the motion. (R 322, 328) 

Thereupon the Court delivered its opinion (JA 31A- 
36A) and later signed findings of fact and conclusions of 
law (JA 36A-39A). The Court thereafter entered a de¬ 
cree (JA 39A-40A), (1) awarding to the plaintiffs dam¬ 
ages in the sum of $6125, of which $1125 was for delay 
in completion of the contract and $5,000 was for the dif¬ 
ference between the fair market value of the property 
if it had been built in accordance with the plans and 
specifications, and the fair market value with its defects 
and deviations, (JA 38A-39A) and (2) for specific per¬ 
formance of the contract of June 12, 1950, by requiring 
the defendant corporation to convey the real estate in¬ 
volved to Mrs. Granat. 

The defendants do not deny the propriety of the find¬ 
ing, from the evidence, of the amount of $1125 for delay 
but they deny there is any basis in the evidence for the 
finding of $5000. 

The defendants’ witnesses testified there was no differ¬ 
ence between what the property would have been worth 
if completed in slrict accordance with the contract and 
what it was worth in its present state. 

The plaintiffs’ witnesses stated there was a difference 
in the market value, but limited their testimony to situa¬ 
tions involving an “informed purchaser”. 

The Judgment for specific performance and damages 
■was entered on November 14,1951 (JA 39A.) 

The defendants filed notice of appeal from the judg¬ 
ment on November 23, 1951, (R 3) and on the same day 
the Court entered an order authorizing them to deposit 
cash in lieu of a supersedeas bond. (JA 41A.) (R 4) 

The property involved was conveyed to the plaintiff, 
Helena Griffin Granat on November 26, 1951. (JA 40A.). 
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The appeal is from the entire judgment; only the part 
of the judgment which required the payment of money 
by defendants was superseded. The defendants in the 
District Court and in this Court have contested the right 
of the District Court to require them to perform specifi¬ 
cally by conveying the property. 

5. 

FEDERAL RULES OF CIVIL PROCEDURE 

41-B . . . After the plaintiff has completed the presen¬ 
tation of his evidence, the defendant, without waiving 
his right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the Court without 
a jury the Court as the trier of the facts may then de¬ 
termine them and render judgment against the plaintiff 
or may decline to render any judgment until the close 
of all the evidence. . . . 


6 . 

STATEMENT OF POINTS 

The defendants claim that the Court erred, 

(1) in overruling their motion to dismiss so much of 
the complaint as related to the plaintiffs’ claim for spe¬ 
cific performance; 

(2) in awarding a decree for conveyance of the prop¬ 
erty and for damages in any amount in the same pro¬ 
ceeding; 

(3) in refusing the defendants the opportunity to in¬ 
troduce testimony upon the present condition of the house 
upon the issue of damages; and 
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(4) in awarding damages to the plaintiffs in any 
amount based upon a claimed difference between what the 
house would have been worth if it had been completed in 
strict accordance with the contract, and what it was 
worth in its actual condition in view of the testimony of 
all the -witnesses on that subject. 

7 . 

SUMMARY OF ARGUMENT 

The complaint alleged the making of a contract to 
build a house upon a particular lot in accordance with 
detailed plans and specifications and to convey the same 
to the plaintiffs w’hen completed on or before a particular 
named date. The prayer was for specific performance 
of the contract by an order requiring the completion of 
the building and payment of damages by the contractor. 
Such a contract is not of the class for which specific per¬ 
formance is allowed. The plaintiffs herein may be en¬ 
titled to damages on the basis of their complaint, but not 
to specific performance as prayed for; their damages are 
not recoverable in the same suit if they are to be awarded 
a conveyance of the property. The plaintiffs -were not 
entitled to specific performance and the defendants’ mo¬ 
tion for dismissal of so much of the complaint as related 
to that claim should have been granted. 

The Court announced a measure of damages by which 
it would be guided. The defendants, whose motion to 
dismiss so much of the plaintiffs’ complaint as related 
to the claim for specific performance had been overruled, 
stated that testimony to be offered by them would be con¬ 
fined to the issue of damages. Testimony on behalf of 
the plaintiffs on the question of damages, including the 
present condition of the building, was introduced. As a 
part of their testimony on the issue of damages, the de- 
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fendants offered to prove the present condition of the 
building. The proffered testimony was excluded and the 
case was decided without the defendant being heard upon, 
that point. This constituted an abuse of discretion, and 
reversible error because the amount of damages depended 
upon the actual condition of the house at a particular 
time. 

The measure of damages announced by the court for 
failure to comply with the terms of a building contract, 
aside from rental value for the period of delay, was the 
difference between what the house would have been worth 
if it had been erected in strict compliance with the con¬ 
tract and specifications and what it was worth in its 
actual condition. The plaintiffs’ witnesses testified that 
there was no difference to nine out of ten possible pur¬ 
chasers or to anyone but an informed purchaser. There 
was no evidence from which the court was justified in 
finding any damages based upon the alleged difference 
in worth. 


8. ARGUMENT 

I. 

The Defendants’ Motion to Dismiss so Much of the Com¬ 
plaint as Relates to the Plaintiffs’ Claim for Specific Per¬ 
formance Should Have Been Granted. 

Such a motion was properly made under provisions of 
41-b of Rules of Civil Procedure. 

The contract of June 12, 1950 is an obligation of the 
Georgetown Development Corporation to erect a house 
on a particular lot, the property of the Georgetown De¬ 
velopment Corporation, in accordance with certain plans 
and specifications and to convey the same to one of the 
plaintiffs upon the completion of certain payments dur- 
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mg the progress of the work and at its conclusion. (JA 
12A-13A) 

The complaint alleges the making of the contract, tne 
failure of defendant corporation to complete the contract, 
the willingness of the plaintiff to abide by its terms, and 
a claim for damages in that they have “lost materially 
and moneys invested by them in payments to the con¬ 
tractor with the purchase of large quantities of equip¬ 
ment” to be utilized in said dwelling, and further alleges 
that they have been deprived of the right to use and 
occupancy of the property since November 15, 1950. (JA 
9A) The complaint is entitled “for specific performance 
and damages”. (JA 2A) The prayers include one that 
the property be conveyed to the plaintiff, (JA 10A) and 
the decree of the court directs such a conveyance. (JA 
40 A) 

There is no doubt that as a general rule the court will 
not enforce specific performance of a building contract. 
See Williston on contracts Section 1423 (1937). 

See also Restatement Contracts Section 371: “Specific 
performance will not be decreed if the performance is 
of such a character as to make effective enforcement un¬ 
reasonably difficult or require such long continued super¬ 
vision by the court as is disproportionate to the ad¬ 
vantage to be gained from such a decree and to the 
harm to be suffered in case it was denied.” 

A leading English case, Wolverhampton v. Emmons 
(1901) 1 KB 515,524 states the requirements for allowing 
specific performance of building contracts as follows: 

“The first is that the building work, of which (plain¬ 
tiff) seeks to enforce the performance, is defined by 
the contract; that is to say that the particulars of 
the work are so far definitely ascertained that the 
court can sufficiently see what is the exact nature of 
the work of which it is asked to order the perform- 
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ance. The second is that the plaintiff has a substan¬ 
tial interest in having the contract performed, which 
is of such a nature that he cannot be adequately com¬ 
pensated for breach of the contract by damages. The 
third is that the defendant has by the contract ob¬ 
tained possession of the land on which the work is 
contracted to be done.” 

Willis ton states that in the United States the last ele¬ 
ment seems not to be insisted upon and adds that the 
modern test is whether the difficulties of supervision out¬ 
weigh the importance of granting specific performance 
because of the inadequacy of damages. The author cites 
a number of cases in which specific performance was 
granted, not including any for the completion of a private 
dwelling. 

Instances in which specific performance of construction 
contracts has been granted include those involving the 
production of gas, drilling oil wells, building drains or 
fencing railroads. 

The Restatement of Contracts, following Section 371, 
reads as follows: 

“When the plaintiff’s need is great, especially after 
part performance rendered, or the public interest is 
involved, the court does not shrink from the difficul¬ 
ties involved in continued supervision. In such cases 
structures may be ordered to be built.” 

“A, a realty company, sells a lot to B, contracting 
with him to build a sewer for the premises. B pays 
the price and builds a house in reliance on the con¬ 
tract. A constructs an inadequate sewer system, en¬ 
dangering the comfort and health of B’s family. The 
uncertainty as to details of construction and the dif¬ 
ficulty of supervision are not necessarily so great as 
to make the remedy of specific performance unavail¬ 
able to B.” 

In Tennessee Electric Power Company v. White County, 
52 Federal 2nd 1065 (1931) it was held that a power 
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company is bound to repair or replace bridges destroyed 
by an unprecedented flood, in view of its contract to do 
so in return for the right granted by the county to raise 
dams. In that case the public interest is involved. 

Another well-known example of exception to the gen¬ 
eral rule is Jones v. Parker 163 Massachusetts 564, 47 
ASE 485 (1895) decided by Mr. Justice Holmes. This 
was a suit for specific performance brought by a tenant 
against the landlord to compel the execution of a covenant 
reasonably to heat and light the demised premises. A 
demurrer having been sustained below, the decision was 
reversed upon appeal, the court saying that the covenant 
is certain enough and that practically it would be as easy, 
or easier, for a judge to decide on the reasonableness of 
the heat and light and the suitability of the apparatus 
furnished as for a jury to decide the same matter. 

Another illustration of an exception to the general 
rule with respect to building contracts is St. David’s Rec¬ 
tor v. Wood, 24 Oregon 396, 34 Pacific 18, 41 ASR 860 
(1S93). The builder’s contract required the use of stone 
of a peculiar kind and texture which could be furnished 
only by the defendant builder; enough had been furnished 
to build two-thirds of the building; if the defendant were 
not required to furnish the residue it would be necessary 
to use other stone and thus destroy the harmony of the 
building, or to tear down the part already built and re¬ 
build with other materials. The court there quoted Pom¬ 
eroy on Specific Performance, Section 23, as to the general 
rule that the specific performance of a building contract 
will rarely be enforced, but adds that in this case, though 
the defendant’s financial condition prevented his finishing 
the erection of the church he was required to furnish the 
stone needed to finish it. 

Returning, after the consideration of these exceptions, 
to the general statement of the rule, see 49 Am. Jur. 22: 
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“Jurisdiction to decree specific performance is ex¬ 
ercised in two classes of cases: (1) where the subject 
matter of the contract is of such special nature or of 
such peculiar value that the damages, when ascer¬ 
tained according to legal rules, would not be a just 
and reasonable substitute for or representative of 
that subject matter in the hands of the parties en¬ 
titled to its benefits. ... (2) Where from some special 
and practical features or incidents of the contract 
inhering in the subject matter, in its terms, or in 
the relation of the parties, it is impossible to arrive 
at a legal measure of damages at all, or with any 
degree of certainty, so that no real compensation can 
be obtained by means of an action at law.” 

Ordinarily specific performance is a matter of discre¬ 
tion, not a right, it will never be decreed where the equity 
of the case is not clear. Ryan v. McLane, 91 Md. 175, 
89 ASR 438, 46 Atl. 340 (1900). 

At 9 Am. Jur. 76 the following statement of the gen¬ 
eral rule is extracted from the cases: 

Contracts for building and construction will not be 
specifically enforced partly because damages are an 
adequate remedy at law and partly because of the 
incapacity of the court to superintend the perform¬ 
ance. The latter reason is held especially to be true 
if the performance of the contract would extend over 
a considerable period of time and would include a 
series of acts. 

The ensuing statement is from a note at 68 ASR 753 
following Standard Fashion Company v. Siegel-Cooper 
Company, 157 N.Y. 60: 

Specific performance will not be granted, “even 
though there is no question as to the validity, cer¬ 
tainty', mutuality or justice of the contract, and though 
there is not doubt that the defendant is entirely able 
to, and in all justice should perform his contract. . . . 
Accordingly, where the enforcement of a decree would 
unduly tax the attention and superintendence of the 
court, where it would necessitate the compelling of 
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personal acts involving the exercise of special skill, 
taste or judgment, . . . where the interests of other 
suitors and the general administration of justice must 
suffer if the court were to give the necessary care 
and oversight to the enforcement of its decree, . . . 
by the general rule a decree of specific performance 
will be refused.” 

It is submitted on behalf of the defendants that if the 
plaintiffs had applied for specific performance, frankly 
and in the usual way, by requesting that the defendant 
be compelled to complete its contract in accordance with 
its terms and with the specifications as interpreted by 
the plaintiffs, then the au horities heretofore cited indi¬ 
cate clearly enough that the plaintiffs bring themselves 
within no exception, but they fall within the general rule, 
which is that building contracts will not be specifically 
enforced. 

The plainliffs’ position is in no way improved because 
the plaintiffs ask in their suit for specific performance 
and for damages for the alleged failure of the contractor 
to comply with the terms of the contract. 

With respect to the claim of the plaintiff for specific 
performance of the contract by the ordering of a convey¬ 
ance of the property to them plus the damages claimed 
for variation from the terms of the contract and specifica¬ 
tions and for delay, reference is made to the following 
statement in a note at 65 ALR 57. 

“It is not the legal right of a party to have it 
enforced specifically. In order to secure this relief 
he must show that no oppressive or unconscionable 
advantage has been taken of the other party, since 
he comes into a court of conscience asking for a 
remedy beyond the letter of his strict legal right. He 
asks for a favor beyond even his equitable rights 
when he bases his claim to that favor upon hard, op¬ 
pressive, or technical advantage. To come within the 
rule he must stand before the court prepared to meet 
its scrutiny, relying upon the fairness and equitable 



15 


character of the contract. This must not only be his 
own position, but he must also show that it is not 
unjust or oppressive to the defendant to compel him 
to perform specifically.” Citing Stone v. Pratt 25 Ill. 
16 (1860). 

See note at 164 ALR 802, in which the rule is stated as 
follows at p. 809: 

“The elementary situation is that in which the de¬ 
fendant has contracted to build, construct, or do de¬ 
velopment work, on certain land as part of an agree¬ 
ment to convey the property to the plaintiff, the work 
to be done before the conveyance is made. . . . The 
principle being admitted that the court has jurisdic¬ 
tion to enforce such a contract specifically, the result 
usually depends on whether the court considers it 
reasonably within its function, as matter of practice 
to enter upon a supervision of work of an extended 
and complicated sort.” 

The same note refers to Williams v. Lowe, 79 N.J. Eq. 
173, 81 Atlantic 760 (1911) in which specific performance 
of contract to complete an unfinished house and convey 
the property was allowed, the court stating in that case 
that the contract was not a construction contract, and that 
the defendant after the trial had requested an opportunity 
to complete the house himself, rather than to pay the 
damages which the court was about to order him to pay. 
There is no suggestion there that the plaintiff should 
have both the conveyance of the property and the dam¬ 
ages also, as is claimed in the case at bar. 

n. 

The Plaintiffs Herein Are Not Entitled in the Same 
Suit Both to a Decree for Conveyance of the Property, 
and for Damages for Variation from the Terms of the 
Contract and Specifications and for Delay. 

The award of damages is ordinarily a legal, not an 
equitable function. Note, Ann. Cas. 1915-D 1108. 
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Investigation discloses instances in which damages have 
been allowed in addition to a decree for specific perform¬ 
ance by a conveyance of the property involved, but not 
in such a situation as this, in which the contractor under¬ 
took to erect a dwelling house in accordance with plans 
and specifications and to convey the same, when com¬ 
pleted, to the contractee. They have been allowed when 
a seller of land has been unable to convey as much land 
as he contracted to convey, or when he is unable to convey 
a complete title, but specific performance with damages 
was denied to a purchaser of real estate where the build¬ 
ings were destroyed by fire before the time arrived for 
the conveyance. 

No instance has been discovered in which a contract 
to build a dwelling house on vacant ground and convey 
the same when the house is completed, to the contractee 
has been specifically enforced by an order to convey the 
property with an award of damages in the same proceed¬ 
ing to be paid by the builder, and it is submitted that 
none can be found. 

The following cases will indicate the circumstances of 
those exceptional kinds in which damages have been 
allowed in a suit for specific performance, and will show 
how marked is the difference between those cases and 
the case at bar. 

The purchaser of real property was allowed damages, 
in addition to specific performance, where the purchaser 
had failed to furnish a Torrens title, as agreed. Smith v. 
Ernst 22 Man. 363. 

In Krawetski v. Nowak, 21 Ohio App. 429, 152 N.E. 
323 (1926) the purchaser asked for specific performance 
of a contract to convey vacant land, which contract in¬ 
cluded a covenant to install a side w T alk, sewer and elec¬ 
tricity. It was held that there could be specific perform¬ 
ance of the contract to convey, with damages for the cost 
the plaintiff would be put in installing the facilities there- 
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under. It was said that there is no inconsistency here in 
the two remedies; it is not at all like a case where plain¬ 
tiffs have a right to demand specific performance as an 
entirety or to recover damages as an entirety. 

In Olney v. Butte Creek Consolidated Dredging Com¬ 
pany, 51 U.S. App. D.C. 8, 273 Fed. 736 (1921), suit was 
brought to require defendants to execute a conveyance 
of lands they had agreed to convey and to recover $5000 
damages for their refusal to convey up to date of filing 
suit; the complaint was later amended to include an 
allegation that defendant had represented they owned cer¬ 
tain property they really did not own and a prayer that 
they be made to pay $5000 damages therefor. This was 
held not to be a new cause of action, and then the Court 
said, with respect to this subject, at p. 10: “Where a party 
has partially disabled himself from complying with his 
agreement to convey land, a court of equity may decree 
that he perform so far as he is still able, and allow 
damages to the plaintiff for the residue. Townsend v. 
Vandericerker 150 US 171, 40 L. Ed. 383. 

Lombardi v. Laudati, 124 Conn. 569, 200 Atl. 1019 
(1938) was a suit for specific performance of an agree¬ 
ment to convey business property. Decree was given to 
the plaintiff for a conveyance but plaintiffs’ prayer for 
damages in addition was denied. Both parties appealed. 
Decree was affirmed, the court saying at p. 576 that as 
an incident to a decree of specific performance the court 
may award a purchaser damages for the wrongful with¬ 
holding of the property from him, but where it does so 
its aim is to “place the parties in the same situation as 
they would have been if the contract had been performed 
according to its terms;” and the rule of damages at law 
does not apply. (Emphasis supplied.) 

None of these cases involve a situation like the one now 
before the court—the building of a dwelling house in 
accord with plans and specifications. 
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in. 

The Defendants Should Have Been Permitted to Intro¬ 
duce Evidence, Under the Issue of Damages, as to the 
Actual Condition of the House, and the Refusal of Such 
Permission Constituted an Abuse of Discretion. 

The contention of the defendants is that they were de¬ 
prived, unjustifiably, of their right to be heard upon an 
issue as to which they had specifically reserved such 
right. 

The reading of the record as to what occurred on Oc¬ 
tober 29 following the overruling of the defendants’ mo¬ 
tion to dismiss, and on November 1 when the tender of 
the evidence was made, will make the force of this ob¬ 
jection perfectly clear and will demonstrate the depriva¬ 
tion of right which the defendants suffered. 

The Court stated directly to defendants’ attorney on 
October 29: 

“You will limit yourself to putting in evidence, if 
you do put in evidence, only to the issue of dam¬ 
ages.” 

• • • • 

The Court: I wrant to make it clear that the only 
testimony admitted here will be testimony bearing on 
the issue of damages; that is as to both sides.” (JA 
25 A) 

Nevertheless, the Court thereafter refused to allow one 
of the witnesses of the defendants to testify as to the 
actual condition of the house, though the witness was 
testifying on the issue of damages, (R 294) and such 
testimony as was then offered wras not only of great im¬ 
portance to the defendants but w T as directly within the 
purview’ of the Court’s own limitation laid dowm on Oc¬ 
tober 29 and wras in refutation of testimony, as to condi¬ 
tion of the house, given by the plaintiffs’ witnesses, on 
the same issue, namely, damages. 
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Thereafter the defendants offered testimony as to the 
condition of the house, particularly the state of the heat¬ 
ing and plumbing system, as bearing upon the issue of 
damages, and again they were denied the opportunity to 
present the same. ' (R 316). 

These rulings were made after a witness called by the 
plaintiffs on the issue of damages who testified on this 
same day, November 1, had given detailed testimony as 
to the actual condition of the property, upon this same 
’ssue of damages. (R 260 ff) 

It is recognized that the conduct of a trial is within 
the discretion of the judge, but it is also certain that, 
especially when the judge is the trier of the facts, he has 
a duty to see that truth is developed and justice done 
between the parties. 53 Am. Jur. 50. It is no fulfillment 
of that function to hear one side in full upon a particular 
branch of the issue of damages and to deny the opposing 
side the right to be heard upon the same branch of the 
same issue, when the court itself had previously stated 
that as to both sides the testimony to be offered at the 
time referred to would be confined to the issue of dam¬ 
ages. 


IV. 

The District Court Should Not Have Allowed Any Dam¬ 
ages to the Plaintiff for the Breach of the Contract in 
Deviations from the Specifications, in View of the Testi¬ 
mony of all Witnesses on That Subject That the House 
Was Worth the Same Amount in Its Actual Condition as 
it would Have Been Worth Had it Been Completed in 
Accordance With the Contract and Specifications. 

The measure of damages for breach of a contract to 
erect a building in a particular way is the difference be¬ 
tween what the building is worth when completed and 
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what it would have been worth had it been completed 
according to the contract. 

The above rule is to be deduced from Baber v. BaesseU, 
66 U. S. App. D. C. 226 (1936) and Mercantile Trust Com¬ 
pany v. Hensey, 27 U. S. App. D. C. 210 (1906). 

Fortune v. Evans, 58 Atlantic (2d) 919 (1948), Munici¬ 
pal Court of Appeals, referred to by plaintiffs below, is 
clearly distinguishable. It was a suit by an owner against 
a contractor for damages of three thousand dollars. The 
defendant admitted the contract and claimed that he had 
not completed it because of the plaintiff’s failure to pay 
him. There was a counterclaim by the defendant for 
$814, money due, and share of a second trust loan. The 
three thousand dollar claim by the plaintiff is the amount 
the plaintiff alleged was necessary to put the building in 
shape as required by the contract. The lower court found 
for the plaintiff for $875. 

This was reversed by the Municipal Court of Appeals 
because the defendant was not allowed to cross-examine 
the plaintiff in order to show that certain checks paid to 
the plaintiff had been for other jobs between them. 

The court refers to the rule in Baber v. BaesseU and 
then states at page 290: “The stated rule is applicable 
where the work, though completed, has not been done in 
accordance with the contract. In such a case remedy of 
the defect will usually require more than a reasonable 
expenditure resulting in an unreasonable economic waste; 
therefore the measure of damages is not the cost of re¬ 
placing the defective work, but is the difference between 
the value that the work would have had if performed ac¬ 
cording to the contract and the value of the work as 
actually performed. But when, as in the present case, the 
contractor fails to complete the work and completion can 
be had without unreasonable economic waste, the usual 
measure of damages is the reasonable cost of completion 
in accordance with the contract.” 
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The above case is clearly distinguishable from the case 
at bar. It is a suit by the contractor to recover his price; 
and an examination of the complaint herein shows that it 
is a suit by the purchaser for specific performance and 
that the plaintiffs claim part of the house would have to 
be rebuilt to meet the ideas of the plaintiffs with respect 
to the way it should have been built to comply with the 
plaintiffs’ idea of the specifications. (JA 8A) 

The ^Restatement of the Law of contracts Section 346 
reads as follows: 

“For a breach by one who has contracted to con¬ 
struct a specified product, the other party can get 
judgment for compensatory damages for all unavoid¬ 
able harm that the builder had reason to foresee 
when the contract was made, less such part of the 
contract price as has not been paid and is not still 
payable, determined as follows: 

(a) For defective or unfinished construction he can 
get judgment for either 

(1) the reasonable cost of construction and 
completion in accordance with the contract, 
if this is possible and does not involve 
unreasonable economic waste; or 

(2) the difference between the value that the 
product contracted for would have had and 
the value of the performance that has been 
received by the plaintiff, if construction and 
completion in accordance with the contract 
would involve unreasonable economic 
waste.” 

In a comment on Section 346 appears this statement: 

“Sometimes defects in a completed structure can¬ 
not be physically remedied without tearing down and 
rebuilding, at a cost that would be imprudent and 
unreasonable. The law does not require damages to 
be measured by a method requiring such economic 
waste.” 

The language of the trial judge herein in stating the 
measure of damages is as follows: 
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“I am going to rule that the proper measure of 
damages is that laid down in Baber v. Baessell, 66 
U. S. App. D. C. 226, 228, namely, the difference be¬ 
tween what the building would have been worth had 
it been completed according to contract, and what it 
is worth in its present form.” (JA 24A). 

It is to be noted that this language includes the expres¬ 
sion “what it is worth”, It therefore becomes important 
to ascertain what the courts have had in mind wdien such 
a phrase has been used. 

In Sappimgton v. St. Joseph Town Mutual Fire Insur¬ 
ance Company, 77 Mo. Appeals 270, 271 it was stated that 
when one asserts in common parlance that a piece of 
property is worth a certain sum, he is thereby understood 
to mean and refer to the cash value. See 71 C.J. 1621, 
Note 6a. 

The phrase “what the building was worth” is consid¬ 
ered in School District No. 46 , Lyon County v. Lund, 51 
Kansas 731, 736, 33 Pacific 595 (1893). This was a suit 
by a contractor for recovery of the contract price from 
the district that had occupied the schoolhouse and had 
denied its satisfactory condition. An instruction requir¬ 
ing the jury to determine w’hat the building was worth 
was held, so far as the word “worth” was concerned, to 
refer to the value of the work done and the materials fur¬ 
nished. 

See also Words and Phrases Judicially Defined, Vol. 5, 
Page 544, which refers to Mayor of Baltimore v. Latrobe, 
101 ,Md. 621, 61 Atlantic 203 (1905). That was a con¬ 
demnation case and in determining the value of real es¬ 
tate ground rents, the expression was used, “the worth 
of a thing is what it can be sold for”. 

Commomv.ealth v. Edgerton Coal Co., 164 Pa. 284, 30 
Atlantic 125 (1894) was a case involving the fixing of the 
value of corporate stock for purposes of taxation, in 
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which it was held that the worth of a thing is just so 
much money as it will bring. 

Duke v. City of Anniston, 5 Ala. App. 348, 60 So. 447 
(1912) was an action by a city to collect a special assess¬ 
ment for a street improvement in which the decision 
turned on whether the value of adjoining property was 
increased by the improvement. The court charged that, 
if the value of defendant’s property was not increased by 
improvement, the verdict should be for the defendant. 
The court refused an instruction that by “increase in 
value” was meant increase in worth in dollars and cents, 
and that if defendant’s property had not been so in¬ 
creased, the jury could not find for the plaintiff. It was 
held that the instruction which had been refused should 
have been given: “Worth” in some connections may mean 
more than pecuniary value; when used in law it means 
that that sum of valuable qualities which renders a thing 
valuable and useful, expressed in the current medium of 
the country. But in the criticized instruction it meant 
value and nothing more. 

Note on this subject is to be found at Ann. Cas. 1913-B 
781. 

In White v. McClaren, 151 Mass. 553, 24 N.E. 911, the 
test used was “how much less is the building fairly worth 
than it would have been if the contract had been per¬ 
formed?” 

With these statements in mind as to what “worth” 
means, the testimony of the plaintiffs’ witnesses should 
be examined. 

The witness Beasley testified on direct examination that 
the property is worth in its present condition between 
$40,000 and $50,000; in his opinion it is worth $45,000 
(JA 27A). Being then asked “In its present condition?”, 
he replied, “No. If it had been built according to the 
plans and specifications.” (JA 27A). 
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Later under questioning by the Court, the witness 
stated that he had not been testifying as to the market 
value of the property, and the Court said that he had to 
compare market values. (JA 28A). Then the Court spe¬ 
cifically asked what would have been the market value of 
the property had it been built according to the plans and 
specifications and the answer was $45,000. (JA 29A). 
The Court then asked what the market value of the prop¬ 
erty would be in its present condition and the witness 
answered, “to nine out of ten purchasers $45,000.’’ The 
Court then stated and the witness assented, nine out of 
ten people would pay $45,000 for the house in its present 
state but an informed purchaser would oav $35,000. (JA 
29A). 

Thus it will be seen that the Court, having stated the 
test was market value, accepted and used another stand¬ 
ard, namely, the price an informed purchaser would pay. 
This witness had specifically stated that he was not testi¬ 
fying as to market value. Yet that was the test the 
.•judge said he must apply. Nevertheless the judge’s only 
basis for a finding of difference in the value of the house 
as contracted for, and as is, is based, not on an expert’s 
opinion as to market value, but on what the expert be¬ 
lieved an informed purchase would pay. 

The witness Throckmorton testified on cross examination 
that to an informed purchaser there would be a difference 
of $7,500 to $8,000 in the selling price of the property as 
between its condition if completed according to plans and 
specifications and its present condition. (JA 30A). 

The value of this witness’s testimony is neutralized 
completely by his statement that he thought the property 
would sell on the present market for around $45,000, due 
to its peculiar location and situation in Georgetown. 
(JA 31 A). And this, according to the cases is the only 
true test. 
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It is thus apparent that the evidence of the plaintiffs’ 
witnesses is to the effect that except to an informed pur¬ 
chaser the differences in the property as between what it 
would have been, if completed literally according to plans 
and specifications and what it actually is, would make 
no difference in the selling price of the house, what the 
property is “worth”, in the language of this Court in 
Baker v. Baessell, “what it can be sold for”, in the lan¬ 
guage of the Maryland Court in Mayor of Baltimore v. 
Lcctrobe, “just so much money as it will bring”, in the 
language of Commonwealth v. Edgerton. It is submitted 
that in none of the decisions which deal with a discussion 
of what property is “worth” is the test limited to what 
it is worth to an informed purchaser. Moreover the wit¬ 
ness Throckmorton said definitely the house would sell 
for $45,000 in the present market (JA 31A). There is 
no evidence in the record to the contrary, except as to the 
“informed purchaser”. 

Three expert witnesses testified for the defendants that 
in their opinion there was no difference between the 
market value of the house as it would have been if it 
had been completed exactly according to plans and speci¬ 
fications, and the value of the house in its present condi¬ 
tion. (R. 285, 303, 312.) 

CONCLUSION 

The decree of November 14, 1951, should be reversed 
as erroneous, in that, 

1. The court should have granted the motion of the 
defendants to dismiss so much of the complaint as re¬ 
lated to the plaintiffs’ claim for specific performance; 

2. The court should not have awarded a decree for 
conveyance of the property and for damages in any 
amount in the same proceeding; 
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3. The court should have permitted the defendants to 
introduce testimony as to the present condition of the 
house upon the issue of damages; 

4. The court should not have awarded damages to the 
plaintiffs in any amount based upon a claimed difference 
between what the house would have been worth if it had 
been completed in strict accordance with the contract and 
what it was worth in its actual condition, in view of the 
testimony of all the witnesses upon that subject. 

Respectfully submitted, 

Edward Stafford 
1001 - 15th St., N. W. 
Washington, D. C. 

John T. M. Reddan 
Dupont Circle Building 
Washington, D. C. 

Attorneys for Appellants 

Fairbanks, Stafford & Fairbanks 
Of C owns el 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HELENA GRIFFIN GRANAT 
and 

WILLIAM GRANAT, 

2017 Allen Place, N. W., 

Washington, D. C. 

Plaintiffs 

vs. 

GEORGETOWN DEVELOPMENT CORPORATION, 

a corporation, 

JOHN R. de SIBOUR, 

17 Dupont Circle, N. W. 
and 

EDWIN H. SOMERS, 

3300 R Street, N. W., 

Washington, D. C. 

Defendants. 


Civil Action No. 3175—’51 

Complaint for Specific Performance, Preliminary 
Injunction and Damages 

The plaintiffs, Helena Griffin Granat and William Gra- 
nat, respectfully represent to this Honorable Court the 
following: 

1. That the plaintiff, Helena Griffin Granat, is an adult 
citizen of the United States and a resident of the District 
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of Columbia, and herein sues jointly with her husband, 
William Granat, the defendants, as the contractee under 
contract with said defendants, more particularly here¬ 
after set forth, in her own right in accord with her own 
separate interest in said contract, and with her husband 
under a resulting trust exercised by her in his interest; 
and the plaintiff, William Granat, is an adult citizen of 
the United States and a resident of the District of Co¬ 
lumbia and joins his wife, his co-plaintiff herein, in ac¬ 
cord with his rights exercised as cestui que trust under 
a resulting trust arising out of the contract entered into 
by the said co-plaintiff with the defendants, as is more 
particularly set forth hereinafter. 

337 2. That the Georgetown Development Corpora¬ 

tion is a corporation duly incorporated under the 
laws of the State of Delaware, having its principal place 
of business in the District of Columbia, and is herein 
sued under its contract with the plaintiff, Helena Griffin 
Granat, dated the 12th day of June, A. D. 1950, as is 
more particularly hereinafter set forth; that the defend¬ 
ant, John R. deSiboor, is an officer of the co-defendant 
corporation, Georgetown Development Corporation, being 
its president and treasurer, and is herein sued individ¬ 
ually under and by virtue of a certain paper writing or 
bond executed by him, together with one Edwin H. Som¬ 
ers, a co-defendant herein, the latter being at the time 
of said execution, to-wit, the 14th day of June, 1950, also 
an officer of said corporation, warranting and guarantee¬ 
ing the performance by the Georgetown Development Cor¬ 
poration of its contract obligations due to the said plain¬ 
tiff, Helena Griffin Granat, under and by virtue of the 
said contract, dated June 12th, 1950 between the George¬ 
town Development Corporation and the said Helena Grif¬ 
fin Granat; that the said Edwin H. Somers is herein sued 
as the co-maker with the said John R. deSibour of the 
bond or undertaking executed on the 14th day of June, 
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A. D. 1950, as last hereinbefore described and as is more 
particularly hereinafter set forth. 

3. That on the 12th day of June, A. D. 1950 the plain¬ 
tiff, Helena Griffin Granat, and hereinafter referred to as 
the contractor, entered into a written contract with the 
Georgetown Development Corporation, hereinafter refe¬ 
rred to as the contractor, wherein it was agreed that the 
said contractor as seller would erect on Lot 251, Square 
1295 a building and dwelling in accordance with certain 
plans and specifications prepared by ones Howe and 
Foster, described as architects, said premises known as 
house number 6, or premises number 3335 Reservoir Road, 
Northwest, located in Georgetown of the District of Co¬ 
lumbia, for and in consideration of the sum of Thirty 
Seven Thousand Five Hundred Dollars ($37,500.00), to 
be paid by the said contractee to the said contractor 
under the terms of said contract, to-wit, One Thou- 
338 sand Dollars ($1,000.00), receipt of which being 
acknowledged by said contract; Fourteen Thousand 
Dollars ($14,000.00) as of the date of said contract, and 
Five Thousand Dollars ($5,000.00) upon completion of 
the roof for said dwelling, and the balance of Seventeen 
Thousand Five Hundred Dollars ($17,500.00) to be paid 
from the proceeds of a first trust to be placed on said 
premises by the contractee, the plaintiff wife herein, upon 
the completion of said dwelling, and the conveyance by 
the contractor as seller to the contractee as purchaser of 
said land and premises free and clear of all encumbrances 
and liens of any nature, and said contract provided among 
other things that the contractor as seller “agreed to com¬ 
mence work on the said dwelling as soon as the necessary 
permits therefore had been obtained and to prosecute the 
construction thereof with diligence and to complete the 
said dwelling on or before November 15, 1950, barring 
any delays beyond the seller’s control; such as, strikes, 
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undue shortages of materials, acts of God, and unfavor¬ 
able weather.” 

4. That the defendants, John R. deSibour and Edwin 
H. Somers, agreed as sureties and jointly and severally 
bound themselves to Helena Griffin Granat by their prin¬ 
cipal and surety bond dated the 14th day of June, 1950 
in the penal sum of Twenty Thousand Dollars ($20,- 
000.00), to be paid to the said Helena Griffin Granat a c 
the obligee concerning said contract entered into by their 
said obligee, the plaintiff Helena Griffin Granat and the 
Georgetown Development Corporation, a defendant nere- 
in, said contract dated the 12th day of June, 1950 and as 
has been hereinbefore described, upon the obligation that 
that if the said Georgetown Development Corporation as 
contractors “shall in all things well and true perform all 
the terms and conditions of the foregoing contract to be 
by the Georgetown Development Corporation performed 
and within the time mentioned therein, then this obliga¬ 
tion shall be null and void; otherwise to remain in full 
force and effect.” 

5. That the plaintiffs attach hereto and pray to be 
read as a part of their said complaint copies of said 

339 contract dated June 12, 1950 and of the aforesaid 
bond dated the 14th day of June, 1950; and in said 
contract it is to be noted that the said parties thereto 
agreed that the plaintiff, Helena Griffin Granat, as pur¬ 
chaser was given the right to make minor changes in the 
plans and specifications conditionally that any additional 
costs for such changes were to be paid for and charged 
to her. 

6. That while the plaintiffs had throughout the period 
of the execution of this contract in all things promptly 
and expeditiously performed in keeping with the condi¬ 
tions required of them therefor, having paid promptly 
the sums required of them under the terms of said con- 
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i tract, as aforesaid, the defendant contractor has from the 
beginning failed and refused to perform properly those 
things required of him by said contract, and your plain¬ 
tiffs know, are advised, believe and accordingly aver 
that said failures have been in the chief result of breaches 
of the said contractor defendants obligations due under 
said contract which had not been started until a time in 
the month of July, 1950, even though ample time had 
past to permit the contractor to obtain the necessary 
i permits so as to commence said construction in accordance 
with its contract. 

7. That continuously since the work on said dwelling 
i was commenced, namely, on or about a time in the month 
of July or the early part of said month, plaintiffs, and 
both of them, have cooperated with said defendant con¬ 
tractor and urged it to diligently prosecute the work 
encompassed by said contract, the plans, specifications 
and such changes and alterations as were made a part 
thereof; and that plaintiffs have heretofore, to-wit, on 
the 6th day of October, 1950, completely paid the total 
sum of Twenty Thousand Dollars ($20,000.00), being their 
obligation under said contract, but the defendant con- 
i tractor has not to the present time fully completed its 
construction in accordance with the contract, plans and 
! specifications, as aforesaid, but that notwithstanding this 
fact the defendant contractor, contending that it had com- 
i pleted all of said work and performed fully its said con¬ 
tract. notified plaintiffs that they had made an appoint¬ 
ment with the title company on, to-wit, the 27th day of 
June, 1951, warning plaintiff contractee that in the 
340 event “she fails to make full settlement on the date 
specified * we shall have no alternative under 
the circumstances but to construe failure to settle as posi¬ 
tive evidence of her unwillingness to keep her part of 
the contract and as a total breach of the same”; that as 
plaintiffs had at all times been ready, willing and able 
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to perform their part of the contract when the said de 
fendant contractor had fully completed the said worx 
under the terms of said contract, and plaintiffs had com¬ 
mitted themselves and secured by commitment from the 
lendor, The Washington Loan and Trust Company of 
this city, a first trust in the sum of Twenty Thousand 
Dollars ($20,000.00); the plaintiffs appeared at the ap¬ 
pointed title company at the time of settlement aforesaid, 
at 2:00 P. M. on June 27, 1951, and therein showed them¬ 
selves ready, willing and able to execute the trust, the 
proceeds of which in the amount of Twenty Thousand 
Dollars ($20,000.00) being there and then available to 
meet any and all obligations due from them to the de¬ 
fendant contractor, but the plaintiffs, knowing that the 
said work was not fully completed, conditioned the full 
payment demanded by the defendant contractor, including 
such extra changes as were proper, upon withholding cer¬ 
tain proper sums to secure the completion of said work; 
that the defendant contractor failed at said time to sub¬ 
mit a deed to plaintiffs, to deny that the work was not 
completed and to consummate the said sale in keeping 
with th** fair and reasonable conditions set forth by 
plaintiffs; and that plaintiffs, by their said instructions to 
the title company as of that date, a copy of which was 
served upon the defendant contractor, reserved their right 
to proceed to enforce their claims as hereinbefore made 
for all losses ar.d damages suffered by reason of the de¬ 
fendant contractor’s failure to properly perform its con¬ 
tract in keeping with its terms, plans and specifications, 
and all such agreements arising thereunder. 

8. That a part of said contract, to-wit, the specifica¬ 
tions thereof, incorporated by reference “The general 
conditions of the contract for the construction of build¬ 
ings”, being the standard form of the American Institute 
of Architects, wherein it is provided among other things 
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that the contract documents consist of the agree - 
341 ment, the general conditions of the contract, the 
drawings and specifications, including all modifica¬ 
tions thereof; and it is further provided therein that the 
owner, corresponding to the plaintiffs herein, shall have 
the right to terminate the contract and complete the work 
thereunder if the contractor should neglect to prosecute 
the work properly or fail to perform any provisions of 
the contract; and that the plaintiffs’ claim that the con¬ 
tractor knows or should know, as it has been advised bv 
plaintiffs, that it has failed to prosecute said work with 
diligence, not having completed the same on or before 
November 15, 1950, as agreed, and the delay therefor 
neither being excused or excusable, has failed to perform 
the work using the best materials, to construct large 
portions of said building in conformity with the plans 
and specifications, to-wit, failure to properly install a 
heating plant, plumbing and electric work, to properly 
construct and install tiling, paint the various rooms and 
prepare the surfaces therefor, to conform the building 
structurally in keeping with its plans, numerous parts 
of which cannot now be replaced without tearing out large 
parts of the building from the basement to the roof, and 
to conclude in keeping with the plans and specifications 
at the entrance of said house in front and at the rear 
and garden, a part thereof; that as of the date hereof, 
eight and one-half (8^) months subsequent to the date 
when said work was to be completed and over a month 
after the defendant contractor claimed it was completed, 
the said defendant still fails to properly perform. 

9. That vour plaintiffs, believing and relying on de¬ 
fendant contractor’s agreements to perform in keeping 
with the said contract, has suffered material and substan¬ 
tial damages; that they believe, are advised and accord¬ 
ingly aver that they cannot lawfully protect their rights 
by seeking compensation for said damages if they take 
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title to said property without security therefor; that they 
have lost materially and monies invested by them in pay¬ 
ments to the contractor, with the purchase of large quan¬ 
tities of equipment, accessories, furniture and furnish¬ 
ings to be utilized in said home, and have been de- 
342 prived of their right to the use and occupancy 
thereof since the agreed date of completion, to-wit, 
November 15, 1950; that they are entitled to the use and 
occupancy of said home and premises specifically to be 
given them by enforcement of their contract rights of 
which they are being deprived by the defendant contrac¬ 
tor’s failures and breach of its contract; that they have 
suffered damages by reason thereof, some of which are 
not capable of being corrected through repairs or recon¬ 
struction; that by reason of the failure of the said con 
tractor defendant, the defendants John R. deSibour and 
Edwin H. Somers are and have become liable to the plain¬ 
tiffs under the obligations of their bond. 

10. That the plaintiffs aver that their rights and 
privileges arising under said contract are now in serious 
jeopardy and, unless the relief of this Court is properly 
and preliminarily granted them to secure them against 
their losses, they will be forever lost; that the commit¬ 
ment made to them by the Washington Loan and Trust 
Company of the Twenty Thousand Dollars ($20,000.00) 
loan secured on a first trust on these premises at the low 
rate of interest therein secured, is about to be with¬ 
drawn from them and will be denied to them, unless some 
relief as herein prayed is granted them by this Court. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiffs pray: 

1. That this Court issue its proper writ to be served 
upon the defendants and all of them to appear herein on 
a day and at a date therein made certain to answer to 
the exigencies of this Complaint. 
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2. That upon proper hearing hereon this Court issue 
a preliminary injunction upon the defendant, the George- 
town Development Corporation, restraining and enjoining 
it from disposing of the property, land and dwelling, the 
subject of the contract herein, to any other than the 
plaintiff wife, she having been designated to take title 
thereto and the contractee thereof, at the convenience of 
the plaintiffs; and further requiring and ordering said 
defendant contractor to deed to the plaintiffs in the name 
of the plaintiff wife, by deed and fee, free and clear of 

all encumbrances and liens of any nature, the said 
343 land and dwelling upon the plaintiffs depositing 
with the Court or such other depository as may be 
agreed the balance claimed to be due by defendant con¬ 
tractor under its contract with the plaintiff wife, including 
all proper and agreed charges for extras and such fur¬ 
ther security for damages said defendant contractor 
might sustain by reason thereof, if any. 

3. That the plaintiffs be authorized and empowered by 
order of this Court to complete the work covered by said 
contract, its plans and specifications and any changes or 
alterations thereof, the same to be allowed as a claim 
against the contractor and the proceeds deposited with 
this Court upon final hearing hereof. 

4. That upon final hearing hereof the plaintiffs be 
awarded damages from the defendant, said contractor, 
and the surety and obligors under the bond given by the 
defendants John R. deSibour and Edwin H. Somers as 
compensation for their damages suffered herein in the 
amount of Twenty Thousand Dollars ($20,000.00). 

5. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ Helena Griffin Granat 
Helena Griffin Granat 
/s/ William Granat 
William Granat 
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/s/ S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

830 Washington Loan & Trust Bldg., 

Washington, D. C. 

Attorney for Plaintiffs. 

DISTRICT OF COLUMBIA, SS: 

We, the undersigned Helena Griffin Granat and Wil¬ 
liam Granat, do solemnly swear that we have read the 
foregoing and annexed complaint by us subscribed 

344 and know T the contents thereof; that the facts 
therein stated of our personal knowledge are true 

and those stated upon information and belief we believe 
to be true. 

/s/ Helena Griffin Granat 
Helena Griffin Granat 
/s/ William Granat 
William Granat 

Subscribed and sworn to before me this 1st day of 
August, 1951. 

/s/ Hazel M. Smith 
Notary Public. 

345 Filed Aug 2 1951 Harry M. Hull, Clerk 

Plaintiff’s Exhibit 

THIS AGREEMENT entered into this 12th day of 
June 1950, by and between HELENA GRIFFIN GRA¬ 
NAT, residing at 2017 Allen Place, N. W., hereinafter 
referred to as the PURCHASER, and the GEORGE¬ 
TOWN DEVELOPMENT CORPORATION, ?? Dupont 
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Circle, N. W., Washington, D. C., hereinafter referred 
to as the SELLER. 

WHEREAS, the SELLER intends to erect on Lot 251, 
Square 1295, a certain dwelling in accordance with plans 
and specifications prepared by Howe and Foster, Archi¬ 
tects, and known as House No. 6 or 3335 Reservoir Road, 
N. W., and 

WHEREAS the PURCHASER is desirous to purchase 
said completed dwelling erected on the said lot in accord¬ 
ance with the said plans and specifications; 

NOW THEREFORE, in consideration of the sum of 
Thitry-Seven Thousand Five Hundred ($37,500) Dollars 
paid by the PURCHASER to the SELLER as follows: 

1. One Thousand ($1,000) Dollars by check dated June 
1, 1950, receipt of which is hereby acknowledged. 

2. Fourteen Thousand ($14,000) Dollars by check dated 
June 12, 1950. 

3. Five Thousand ($5,000) Dollars upon completion of 
the roof of the said dwelling. 

4. Seventeen Thousand Five Hundred ($17,500) Dol¬ 
lars, the proceeds of a first deed of trust to be placed by 
the PURCHASER. 

The SELLER agrees to commence work on the said 
dwelling as soon as the necessary permits have been ob¬ 
tained and to prosecute the construction thereof with dili¬ 
gence and to complete the said dwelling on or before 
November 15, 1950, barring any delays beyond the SEL¬ 
LER’S control; such as, strikes, undue shortages of mate¬ 
rials, acts of God, and unfavorable weather. 

Copies of the following are attached to this contract 
and are made a part thereof: 
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1. Letter dated June 7, 1950, from Howe and Foster, 
Architects, to Edwin H. Somers. 

2. Copy of the specifications dated May 1, 1950, for 
Houses 5 and 6, prepared by Howe and Foster, Archi¬ 
tects, for Georgetown Development Corporation. 

3. Plans dated March 9, 1950, as prepared by 
346 Howe & Foster, Architects, for Georgetown De¬ 
velopment Corporation. 

It is agreed and understood between the PURCHASER 
and the SELLER that in the event of a conflict between 
Item 2 above and Items 1 and 3, Items 1 and 3 shall 
govern. 

It is agreed between the parties hereto that the PUR¬ 
CHASER shall have the right to make minor changes in 
the plans and specifications provided that any additional 
cost for such changes be paid for by the PURCHASER. 

The SELLER agrees to convey to the PURCHASER 
upon the payment by the PURCHASER to the SELLER 
of the consideration as above the said completed dwelling 
free and clear of all encumbrances and liens of any na¬ 
ture. 

Examination of title, tax certificate, conveyancing, no¬ 
tary fees, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, 
are to be at the cost of the purchaser who hereby au¬ 
thorizes the John R. de Sibour & Company to order the 
examination of title; provided, however, that if upon 
examination the title should be found defective, and is not 
remedied as aforesaid, the seller hereby agrees to pay 
the cost of the examination of the title and also to pay 
the above agent the commission hereinafter provided for 
just as though the sale had actually been consummated 
and all the terms of this contract complied with. 
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IN WITNESS WHEREOF we have this 12th day of 
June 1950 affixed hereto our seals and signatures. 

/s/ Helena Griffin Granat 
Purchaser 

GEORGETOWN DEVELOPMENT 
CORPORATION 
/s/ Edwin H. Somers 
President 

/s/ John R. de Sibour 
Secretary 

m/ 

Witness: 

/s/ William Granat 
/s/ Katharine E. Paugh 

347 DISTRICT OF COLUMBIA, SS: 

T, Hazel M. Smith, a notary public in and for the Dis¬ 
trict of Columbia do hereby certify that Helena Griffin 
Granat, party to a certain contract bearing date on the 
12th day of June, A. D. 1950, and hereto annexed, per¬ 
sonally appeared before me in said District of Columbia, 
the said Helena Griffin Granat being personally well 
known to me as the person who executed the said con¬ 
tract and acknowledged the same to be her act and deed. 

Given under my hand and seal this 20th day of June, 
A. D., 1951. 

/s/ Hazel M. Smith 

[Seal] Notary Public, D. C. 

348 Filed Aug 2 1951 Harry M. Hull, Clerk 

Plaintiff Exhibit 

KNOW ALL MEN BY THESE PRESENTS, That we, 
JOHN R. de SIBOUR, residing at 4821 Dexter Street, 
N. W., Washington, D. C., and EDWIN H. SOMERS. 
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residing at 2116 Kalorama Road, N. W., Washington, 
D. C., as surety, and hereinafter referred to as SURETY, 
are jointly and severally bound to HELENA GRIFFIN 
GRAN AT, residing at 2017 Allen Place, N. W., Washing¬ 
ton, D. C., hereinafter referred to as the OBLIGEE, in 
the penal sum of Twenty Thousand ($20,000) Dollars to 
be paid to the OBLIGEE, her executors, administrators, 
or assigns, for the payment of which well and true to be 
ma le we hereby jointly and severally bind ourselves, our 
executors, administrators, successors, and assigns firmly 
by these presents. 

WHEREAS, The OBLIGEE and the GEORGETOWN 
DEVELOPMENT CORPORATION have entered into a 
certain written contract dated June 12, 1950, concerning 
the purchase of a certain dwelling to be constructed on 
Lot 251, Square 1295, Washington, D. C., a copy of which 
is attached hereto, and is hereby made a part heerof, 

NOW THEREFORE, The condition of this obligation 
is such that if the GEORGETOWN DEVELOPMENT 
CORPORATION shall, in all things, well and true per¬ 
form all the terms and conditions of the foregoing con¬ 
tract to be by the GEORGETOWN DEVELOPMENT 
CORPORATION performed, and within the time men¬ 
tioned therein, then this obligation to be null and void; 
otherwise to remain in full force and effect. 

IN WITNESS WHEREOF, the principal and surety 
have signed and sealed this bond this 14th day of June, 
1950. 

/s/ John R. de Sibour 
/s/ Edwin H. Somers 
/s/ Helena Griffin Granat 

Witnesses: 

/s/ P. J. Morrison 
/s/ Virginia A. Wills 
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349 DISTRICT OF COLUMBIA, SS: 


I, Hazel M. Smith, a notary public in and for the Dis¬ 
trict of Columbia, do hereby certify that Helena Griffin 
Granat personally appeared before me in said District, 
she being a party secured in a certain bond bearing date 
the 14th day of June, 1950, and executed by John R. de 
Sibour and Edwin H. Somers, securing her in the penal 
sum of Twenty Thousand Dollars ($20,000) as per the 
conditions therein set forth, the said Helena Griffin Gra¬ 
nat being personally well known to me as the person who 
signed said bond as the party secured thereby, hereby 
acknowledges the said signature to be her act and deed. 


Given under mv hand and seal this 20th day of June, 
1951. 


/s/ Hazel M. Smith 

[Seal] Notary Public, D. C. 


• • • • 


350 Filed Sep 15 1951 Harry M. Hull, Clerk 

Docket Entry: Seyt. 15 , 1951 : Answers of All Three 

Defendants Filed 

• • • # 

222 Argument on Behalf of Defendanls, on 

Motion to Dismiss 

MR. STAFFORD: I will pass up this memorandum. 
As Your Honor will find, on examination of this memor¬ 
andum, I want to state that the contract of June 12, 1950, 
is an obligation of Georgetown Development Corporation 
to erect a house on a particular lot which is the property 
of the Georgetown Development Corporation, in accord¬ 
ance with certain plans and specifications, and to convey 
the same to Mrs. Granat, upon the completion of certain 
payments during the progress of the work and at its 
conclusion. 
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THE COURT: Yes; I have familiarized myself with 
the terms of the contract. 

MR. STAFFORD: In other words, it is a building 
contract. 

Now, the question is, what is the rule of law about 
specific performance of a building contract? 

This bill of complaint is labeled as a complaint for 
specific performance, but it does not ask that these people 
who are supposed to have done the building should be 
made to finish the building according to its terms. Its 
prayer, on the one hand, is that the contractees should be 
placed in possession of the building and should complete 
the contract, themselves. And the other prayers 
223 are, as Your Honor has noted, a double-barreled 
prayer for damages: first, because the house is not 
said to be in the condition in which they would want it 
to be, which prayer for damages is inconsistent with the 
prayer for specific performance, because if you hold spe¬ 
cific performance they would ask that the house be made 
right by the contractor; and the other prayer for dam¬ 
ages is for damages because they have been delayed by 
reason of not being able to be put in possession of the 
house. And, as Your Honor has suggested, the measure 
of damages of that, is something entirely different. 

THE COURT: Now, Mr. Stafford, as I view the situ¬ 
ation, the persons for whom property is to be constructed, 
or manufactured, or fabricated, and delivered, have a right 
to do either one of two things, if the property tendered is 
not in accordance with the contract: He has the right to 
reject the tender of the property, except under circum¬ 
stances that come within the new rule of substantial per¬ 
formance; or, he has the right to accept the property and 
sue for damages based on the fact that the property 
tendered does not comply with the specifications. For 
instance, that is clearly the rule as to personal property 
under the Uniform Sales Act. A person does not waive 
his right to recover damages by accepting delivery. 
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Now, here the plaintiff is asking delivery of the prop¬ 
erty plus damages for noncompliance with the con- 

224 tract. Why isn’t he within his rights? 

MR. STAFFORD: I think the distinction is that 
this is real estate. There is a very general rule of law 
running through all the cases, that there will not he spe¬ 
cific performance of a building contract except in very 
special exceptions. 

THE COURT: I agree with you, because the Court is 
not in position to supervise a construction operation, but 
the only specific performance that is asked for here is 
that the property be conveyed in its present state to the 
plaintiffs, and the plaintiffs further ask for damages for 
noncompliance and for delay. 

MR. STAFFORD: If Your Honor please, equity is a 
determinate collection and group of legal principles; and 
where, if I may ask, may one find such a situation as this? 

They are either entitled to specific performance, or 
they are not entitled to it. They are either entitled to 
damages or they are not entitled to them. I submit they 
are not, under any precedent that can be cited, entitled 
to possession of the property and to damages for build¬ 
ing it and to damages for failure to deliver it. 

THE COURT: Have you any authorities on that? I 
should welcome any authorities that either one of you 
gentlemen have, if you have any. This is a novel and 
unique situation. 

MR. STAFFORD: I can go into this, if you 

225 will indulge me for a few moments. 

THE COURT: I am interested in any authori¬ 
ties that bear on the question, not if they don’t bear on 
the question. 

MR. STAFFORD: There isn’t any authority like this 
because, I submit, it has not been tried before. 

Even though they are elementary, I would like to bring 
up, for the sake of background, Restatement of Con 
tracts; let me read these: 
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“Specific performance will not be decreed if the per¬ 
formance is of such a character as to make effective en¬ 
forcement unreasonably difficult or require such long con¬ 
tinued supervision by the court as is disproportionate to 
the advantage to be gained from such a decree and to 
the harm to be suffered in case it was denied.” 

THE COURT: You need not labor that point, because 
that is clear, that you can’t have specific performance of 
a contract to construct a building. The specific perform¬ 
ance asked for here is a conveyance, and of course, equity 
grants specific performance of a contract to convey. 

MR. STAFFORD: Of course, when there is nothing 
to be done except the delivery of the deed, Your Honor. 
Look what else there is to be done here. The house is to 
be built over. That doesn’t come within this case. 

THE COURT: No; what they ask for in the way of 
specific performance is the delivery of the deed, 
226 and then they also ask for damages. 

MR. STAFFORD: I submit that it makes the 
whole thing entirely different. 

One of the cases that is at the head of the line on this, 
is an English case, Wolverhampton v. Emmon-s, and it 
states the requirements for allowing specific performance 
of building contracts as follows: 

“The first is that the building work, of which (plaintiff) 
seeks to enforce the performance, is defined by the con¬ 
tract; that is to say, that the particulars of the work are 
so far definitely ascertained that the court can sufficiently 
see what is the exact nature of the work of which it is 
asked to order the performance. The second is that the 
plaintiff has a substantial interest in having the contract 
performed, which is of such a nature that he cannot be 
adequately compensated for breach of the contract by 
damages. The third is that the defendant has by the 
contract obtained possession of the land on which the 
work is contracted to be done.” 
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facts introduced in evidence by the plaintiff to be true— 
and I have to assume them to be true arguendo in pass- 
i ing on this motion—if the plaintiff under those circum¬ 
stances is entitled to any relief whatsoever, irrespective 
of whether it is the relief he prays for or not, the motion 
must be denied. 

I am going to deny the motion. 

# * * * 

320 MR. McCATHRAN: If Your Honor please, it 
was stipulated in pretrial that corespondence be¬ 
tween the parties would be accepted in evidence. I admit 
that this case is close, and so, under the circumstances, 
you don’t have to receive this if you don’t want to. 

THE COURT: If I reopen the case for anything you 
want to bring out, I reopen the case for anything Mr. 
Stafford wants to bring out. 

MR. McCATHRAN: I will rest it there. 

MR. STAFFORD: Would Your Honor hear me again 
at this point? 

321 THE COURT: Surelv; I will hear vou for as 
long as you want to be heard. 

MR. STAFFORD: I want to be heard on my motion, 
under the Civil Procedure Rule, that on the facts and on 
the law, the plaintiff is not entitled to equitable relief, 
and I want to argue that, again. 

THE COURT: I shall be very glad to hear you. 

MR. STAFFORD: The point was made here repeat¬ 
edly, and has been made again this morning, that 
i 322 this is a building contract. It was emphasized this 
morning by one of the witnesses that this was a 
building contract. 

The general rule in equity, which has existed for more 
1 than a century, is that there is no specific performance 
of a building contract except under particular exceptions 
which do not exist in this case. 


l 
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The plaintiffs’ position in this case is not that my clients 
be required to go into possession and finish the work, but 
that they, the plaintiffs, should be put into possession of 
the property free and clear of all encumbrances, and that 
the defendants should not receive the amount which is 
due on the final payment but that it should be paid in 
escrow and that the plaintiff should then make these re¬ 
pairs and reconstruction which they claim to be necessary. 

In addition to that, they claim damages for the delay. 

We have had here in this proceeding a test as to what 
are the damages for delay in the delivery of a building 
contract, which is a law action, and we have had some¬ 
thing which is utterly new in either law or equity—a 
prayer for the completion of a building contract, not by 
the builder but by the contractee, in possession of the 
property, and specific performance. No case can be found 
which will support that. All the authorities are in the 
other direction. 

323 I submit most honestly that Your Honor may be 
empowered to give these people damages with re¬ 
spect to the delay in the delivery of the property, but so 
far as putting them in possession and allowing them to 
make the changes at the expense of the defendants, either 
directly or indirectly, that is a thing that in all earnest¬ 
ness, I say, has never been done before, and I think Your 
Honor is powerless, under the equity rules, to make such 
an order as that. 

THE COURT: Mr. Stafford, have you any authorities 
to support you to the effect that specific performance and 
damages may not be awarded in the same action? 

MR. STAFFORD: I can state exactly the exceptions 
in which they are awarded, Your Honor. 

They are awarded when the property which is being 
turned over is not equal in extent to the contract provi¬ 
sions ; and they are awarded when the title to the property 
is not equal to what the defendant agreed to turn over, 
which Your Honor will find, on examining the authorities, 
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are the only instances in which damages, in addition to 
specific performance, have been allowed. 

* « # # 

241 THE COURT: I am going to rule that the 
proper measure of damages is that laid down in 
Baber v. Baessell, G6 App. D.C., 226, 22S, namely, the dif¬ 
ference between what the building would have been worth 
had it been completed according to the contract, and what 
it is worth in its present form. 

# * # * 

245 THE COURT: If we come to that, I will hear 
counsel; but, anyway, as I see it now, the only 

damages you are entitled to recover, if you prevail, would 
be interest on $20,000 for the period of delay in con¬ 
struction from November 15 until the date that the de¬ 
fendant was ready to turn it over. 

MR. McCATHRAN: Your Honor, I recall your state¬ 
ment Friday, when you said your interest naturally was 
to do the justice that you felt. 

THE COURT: Of course, I want to do substantial 
justice in every case, but I have to do it according to law, 
though. 

MR. McCATHRAN: Yes, Your Honor; and Your 
Honor said there was a contention that you had a little 
difficulty reconciling your own views with. In light of 
that,—and I will say that was counsel’s position,— 

246 would Your Honor be inclined to continue this case 
for two days, in order to allow us to bring in the 

evidence ? 

THE COURT: Of course, I will give you an oportu- 
nitv to bring in your evidence on the other theory: 
wouldn’t think of not doing it. 

MR. McCATHRAN: I didn’t think Your Honor would, 
but I had to ask you for it. 

THE COURT: I am not going to continue the case 
at this time. It seems to me the defendant can present 
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his case, and then I will consider it solely for the purpose 
of taking evidence on this question of damages. I think 
you are entitled to that. 

You have no objection to proceeding, have you? 

MR. STAFFORD: I would appreciate very much, in 
view of what Your Honor has said, if you would take a 
ten-minute recess and let us discuss this, because this puts 
an entirely different aspect on this. 

THE COURT: We will take a ten-minute recess. 
(Short recess.) 

MR. STAFFORD: In view of what the Court has 
stated with respect to the motion to dismiss, the do- 
fendanls take this position: that they will not object to 
the two-day continuance for the plaintiffs to provide testi¬ 
mony on the question of damages. They wall put in no 
case themselves whatever, but reserve the right t;> 
247 be heard on that question when that matter comes 
up. 

THE COURT: In other words, you will limit yourself 
to putting in evidence, if you do put in evidence, only to 
the issue of damages? 

MR. STAFFORD: That is correct, so long as Your 
Honor has this view of the motion to dismiss. 

THE COURT: Yes, indeed. 

MR. STAFFORD: That being so, we have nothing to 
present at this time. 

• * • # 

316 MR. STAFFORD: T wish to be heard and pre¬ 
sent testimony w’ith respect to the condition of the 

heating plant and the plumbing; those have both been 
made mention of. 

THE COURT: No, Mr. Stafford; you stated the 

317 other day, after the plaintiff rested, and after I 
heard the argument on the question of the measure 

of damages, and after I announced what would be the 
measure of damages in case the plaintiff prevailed, then 
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you announced that you did not desire to offer any testi¬ 
mony on the main issue and that you only reserved the 
right to offer testimony on the issue of damages. 

MR. STAFFORD: This is exactly on that item; one of 
the main items of damage is the condition of the heating 
plant and the plumbing and the electricity. 

THE COURT: No; I think you should have offered 
that the other day. 

I understood that this hearing was to be confined solely 
to the measure of damages; namely, on the aspect of 
deviation from the plans and specifications, what would be 
the difference between the fair market value of the house 
if it had been built according to the specifications, and 
the fair market value in its present state, and also what 
the fair rental value is, as the basis for damages for 
delay. 

I think you have waived all your other rights, and I 
repeated that, so that there would be no misunderstanding, 
that you were offering no testimony; and I am taking 
for granted that the deviations from the plans and specifi¬ 
cations exist, and the next hearing will be confined solely 
to the measure of damages. 

MR. STAFFORD: I think, if Your Honor 
318 please, and I submit very honestly, that I am ex¬ 
actly within Your Honor’s requirements. 

THE COURT: No. 

MR. STAFFORD: One of the particular items of 
damages here, with which we are confronted now for the 
first time, is this question of the condition of the heating 
plant. 

THE COURT: Now, Mr. Stafford, very' detailed testi¬ 
mony was given by one of the expert witnesses called by 
the plaintiff on the question of defects in the heating 
plant; and then at the close of the plaintiffs’ case you 
said you didn’t want to offer any evidence, in view of 
my ruling, as to what the measure of damages would be. 

MR. STAFFORD: Correct. 
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THE COURT: And, therefore, I assumed, and I think 
I had a right to assume, that you admitted the breach of 
the contract; that all you wanted to do was to be in a 
position to dispute evidence of damages. 

HR. STAFFORD: That is what I am asking now. 

THE COURT: No; no. I don’t think so. 

MR. STAFFORD: I have made my position perfectly 
clear. 

THE COURT: Yes; you have. You have made your 
position clear; and the Court will not permit you to olTer 
testimony on that issue. 

• • • « 


253 Oscar H. Beasley , 

• • • • 

Direct Examination 

BY MR. McCATHRAN: 

• • • • 

255 Q Did you arrive at what the appraised value 
of that property, as to what that property is worth 

in its present condition? A I think so. 

Q In its present condition? A It is worth between 
$40,000 and $50,000; in my opinion, it is worth $45,000. 

Q In its present condition? A No; if it had been 
built according to the plans and specifications. 

MR. STAFFORD: I object to the question. ' 

THE COURT: The question is the value of the prop¬ 
erty in its present condition. 

THE WITNESS: The value of the property in its 
present condition is $35,000. 

256 BY MR. McCATHRAN: 

Q I ask you if you examined Plaintiffs’ Exhibit 
1, being a letter of June seventh, on the stationery of 
Howe & Foster, Architects; Plaintiffs’ Exhibit 2, being 
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the contract between the Georgetown Development Cor¬ 
poration and Helena Griffin Granat, plaintiff here; Plain¬ 
tiffs’ Exhibit 6-A, being the specifications; and Plaintiffs’ 
Exhibit 7, being the general conditions of the contract and 
a part of the contract before this Court—and I ask you 
if you also examined Plaintiffs’ Exhibits 11, 12 and 13, 
being the plans for this construction, together with Plain¬ 
tiffs’ Exhibit No. 22, being a list of the defects claimed 
by the plaintiffs in regard to the construction of this 
property? A Yes; I have examined and studied each 
of these exhibits. 

Q Did you inspect the property in respect to the con¬ 
tract price as given you, and those defects? A I did. 

Q In what condition did you find the property? 

MR. STAFFORD: I object. 

THE COURT: I think you have had enough testi¬ 
mony on the condition of the property. I am narrowing 
this hearing just to the measure of damages. 

BY MR. McCATHRAN: 

Q What do you consider the property to be 
257 worth had it been completed according to your 
plans and specifications? A $45,000. 

• • • • 

266 THE WITNESS: Now you have run in the 
words “market value” for the first time. My testi¬ 
mony hasn’t been on market value. 

THE COURT: Well, then I think you better— 

MR. STAFFORD: I move to strike it all out, if it 
isn’t on market value. 

THE COURT: I have to compare market values, Mr. 
McCathran. 

MR. McCATHRAN: We are figuring on the 'worth of 
it now to determine the market value it would have to a 
williner purchaser and a willing seller— 

THE COURT: Then I am going to ask the witness 
two questions. I am going to ask you, Mr. Beasley, to 
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state what, in your opinion, would have been the market 
value of the property had it been built according to the 
plans and specifications? 

267 THE WITNESS: $45,000. 

THE COURT: What is the market value of the 
property in its present condition? 

THE WITNESS: To nine out of ten purchaser, forty- 
five thousand. 

MR. McCATHRAN: But now let me interpose there: 
To an informed purchaser, what would it be? 

THE WITNESS: $35,000. 

MR. McCATHRAN: That is the point I make. 

THE WITNESS: I make this point, Your Honor, if I 
may explain— 

THE COURT: I will be glad to have you explain it. 
THE WITNESS: Nine out of ten people buying a 
house don’t know what they are doing. They buy a house 
as a house. 

It would surprise you, sir, to see and hear the questions 
that the average person who comes to you for an appraisal 
asks you when they buy the house. 

THE COURT: Well, is it vour answer then that nine 
out of ten people would pay $45,000 for the house in its 
present state, but an informed purchaser would pay 
$35,000? 

THE WITNESS: That’s right; and only $35,000. 

• • * • 

269 William M. Throckmorton, 

m • * • 

Direct Examination 

BY MR. McCATHRAN: 

• • * • 

275 BY MR. McCATHRAN: 

Q What is your opinion of its market value, in 
its present condition? A Around $45,000. 
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Q Mr. Throckmorton, did you examine the plaintiffs’ 
exhibit, the plans and specifications and contract dealing 
with the construction of this house? A Yes. 

Q And did you inspect the property as to its construc¬ 
tion in accordance with the plans and specifications? A 
Not entirely, sir; no. There were so many items there, 
that I couldn’t possibly take all of them into considera¬ 
tion. 

276 Q But you inspected the property with those 
plans and specifications, did you not, and studied 

them? A Yes; I did. 

Q Did you from that arrive at your opinion of its 
worth had the property—I used that word loosely then— 
its market value, had it been completed in accordance 
with the plans and specifications? A Yes, sir. 

Q What is your opinion of the market value had it 
been completed in accordance with the plans and specifica¬ 
tions? A I would say, $7,500 to $8,000 more than in its 
present condition. 

MR. McCATHRAN: You may inquire. 

Cross Examination 
BY MR. STAFFORD: 

Q Mr. Throckmorton, do you mean that in the present 
market, which is the market value with which we are 
dealing, you wouldn’t be able to sell that house, in its 
present condition, at a figure within $7,500 of what it 
would be if these various items had been taken care of? 
MR. McCATHRAN: I object to that question. 

THE COURT: Objection overruled. 

MR. McCATHRAN: He is asking whether he could 
sell it, Your Honor. 

277 THE COURT: Objection overruled: T followed 
the question. This is cross-examination. 

MR. McCATHRAN: I am sorry. 

THE COURT: He is testing the witness’ answer. 
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A Mr. Stafford, I will have to answer that in this 
way: If a prospective purchaser was well-informed, and 
a competent engineer would go through there, and if the 
broker who was conducting the sale pointed out the neces¬ 
sary things that should be done in that particular house, I 
would say, “Yes, sir.” 

To the average purchaser on the market today, probably 
not. It would all depend on whether the entire situation 
were explained to him or not. 

* * * • 

279 Q These things you have mentioned, the plaster; 
the bad work in the bathrooms; the condition of the 

heating plant—those are the things you have mentioned 
would make a difference of $7,500 or $S,000 to an informed 
purchaser; is that correct? A In the selling price of 
the house; yes. 

Q You mentioned the house as a $40,000 house. Do 
you know what the agreed price was? A Yes. 

* # • • 

280 A Well, as I stated before, I think the prop¬ 
erty wall sell on today’s market for around $45,000, 

due to its peculiar location and situation in Georgetown. 
I don’t mean to say by any manner of means that I think 
it is worth that. 

* • * • 

329 Opmion 

THE COURT: (Holtzoff, J.) The uncontradicted 
testimony in this case discloses a state of affairs that is 
little short of amazing. 

One of the plaintiffs entered into a contract with the 
corporate defendant by which the latter agreed to build 
a house for the former in one of the nicer residential 
sections of this city, at a cost of $37,500. That is a 
substantial price to pay for a private dwelling. 
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Detailed plans and specifications were made a part of 
the contract. The house was to be ready for occupancy 
on November 15, 1950. Plaintiffs claim, and it is not 
denied, that the building was not completed until several 
months later. But what is much more important and 
vital is that it is claimed by the plaintiffs that in many 
important particulars the building was not constructed 
in accordance with the plans and specifications. 

The first two witnesses were the plaintiffs. They testi¬ 
fied, among other things, to numerous deviations from 
the plans and specifications, and defects in the construc¬ 
tion. 

The Court is going to be very frank and candid in say¬ 
ing that at first the Court wondered whether perhaps the 
plaintiffs were not too exacting and, perchance, more 
insistent than the average person might be on strict com¬ 
pliance with the letter of the contract. It .just didn’t 
330 seem possible, at first blush, that a reputable builder 
would be guilty of the things of which the de¬ 
fendants were accused. The Court’s skepticism, however, 
completely vanished and its doubts were completely dis¬ 
pelled by the testimony given by two expert witnesses 
called by the plaintiffs, one being an architect, the other 
a consulting engineer. 

Their testimony was devastating. It disclosed vital 
failures to conform to the plans and specifications, as well 
as to poor and inferior workmanship. 

For example, an outside retaining wall was not built. 

On the inside, one of the walls was out of plumb, ac¬ 
cording to this testimony. There were several cracks in 
the walls. 

Rear steps were made of concrete instead of brick. 

Shoe-racks were made of white pine instead of oak. 
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Some of the doors did not close. 

Basement walls were damp, due to improper purging. 

There were wide cracks here and there in the tiling in 
the bathrooms. 

A three-inch soil pipe was used instead of four-inch 
pipe, as required. The pipes were not wrapped or in¬ 
sulated. 

The heating apparatus was improperly installed, ac¬ 
cording to this testimony, and many joints leaked. 

331 BX flexible tubing was used for electrical instal¬ 
lation instead of rigid tubing as required both by 
the contract and by the regulations of the District of 
Columbia. The mere fact that this installation was passed 
by the local inspector is immaterial. It is a matter of 
common knowledge that the size of the local inspection 
force has not kept pace with the increase in population 
and of building operation, and it is but natural that some 
of these inspections may be too cursory. 

These are only a few of the mentioned defects found 
by the two expert witnesses. Many more could be enumer¬ 
ated but it is not necessary to do so. 

As an example of the complete disregard of contract 
obligation, attention may be called to the fact that, al¬ 
though the plans and specifications required that the risers 
on the front door steps should be made of brick and the 
treads of stone, the entire steps were made of stone. In 
itself this is a minor matter, even though a purchaser is 
entitled to have his taste followed, but this is an indica¬ 
tion of the utter disregard on the part of the defendants 
of their contractual obligations. 

A sidelight is thrown on the entire situation by the 
testimony of one of the plaintiffs to the effect that he 
had a discussion concerning the matter with the defend- 
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ant’s architect, and that in the course of the con- 
332 versation the architect said that the builders were 
“getting away with murder.” The architect was 
called as a witness in behalf of the defendants, and was 
given an opportunity to contradict this statement. He 
failed to do so. And, after some hesitation, he seemed to 
blush, and then he remarked, with some apparent reluc¬ 
tance, “I don’t think I could have said that.” He was 
not willing to say that he didn’t say it. The Court, there¬ 
fore, believes the testimony that he made that statement. 

What particularly amazes the Court is that the persons 
in control of the defendant corporation are experienced 
builders who have been in business in Washington for 
a great many years, and who have a good standing in the 
community. This case is an example of business ethics 
involving a complete disregard of legal and moral obliga¬ 
tions. 

Now, as to the plaintiffs’ rights. The doctrine of sub¬ 
stantial performance may not be invoked in this case 
because the deviations from the plans and specifications 
are too serious to justify its application. The conclusion 
follows that the purchasers would have a right to refuse 
to accept the house, to obtain a refund of the payments 
so far made, with interest, and to be released from any 
further obligations under the contract. The purchasers, 
however, do not choose to take advantage of this privilege. 

They do not have to. The purchasers want to take 
333 the house. They elect to take a conveyance of the 
property with all of its defects, and seek damages. 
The purchasers are entitled to pursue this course if they 
choose. 

Under the Federal Rules of Civil Procedure, equitable 
and legal relief may be awarded in the same action; and 
causes of action based on equitable and legal rights may be 
joined in the same action. Consequently, decisions under 
the old equity practice, or of some of the state courts, 



35 A 


negativing these rights are not in point and do not govern. 
There is nothing inconsistent between accepting defective 
property and at the same time seeking to recover damages 
for the defects. 

An analogy may be drawn from the Uniform Sales 
Act, which permits the purchaser of personal property to 
accept defective property and sue for damages. To be 
sure, that statute does not apply to real property, but the 
logical reasoning is the same in either event. 

However, if the purchaser elects to take the property 
and recover damages, the amount of damages that may 
be recovered are limited by a formula fixed by law, which 
may, perhaps, not necessarily fully compensate the pur¬ 
chaser for all the losses actually sustained. 

As damages for delay, the purchaser may recover only 
the rental value of the property for the period of de¬ 
lay, and is not entitled to recover the various items 
334 of loss testified to in this case, no matter how real 
they were, and the Court does not doubt that they 
were real. 

The Court finds the rental value of the property to be 
$250.00 a month. The period of delay is from November 
15, 1950 to April 1, 1951, or four-and-one-half months. 
The total of damages for delay to which the plaintiffs are 
entitled is, therefore, $1,125.00. 

As damages for failure to build the house in accordance 
with the plans and specifications, the measure of dam¬ 
ages is the difference between the fair market value of 
the property if it had been built in accordance with the 
plans and specifications, and the fair market value of 
the property with its defects and deviations. The Court 
finds that this difference between the fair market value 
of the properly’ had it been built in strict accordance with 
the plans and specifications, and the fair market value in 
its present state is $5,000.00. 
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Accordingly, the Court will award specific performance, 
and damages in the amount of $6,125.00. 

Counsel for the plaintiffs will submit proposed findings 
of fact and conclusions of law. 

# • * • 

375 Filed Nov 14 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause came on for hearing on its merits on Octo¬ 
ber 25, 26, 29 and November 1, 1951, and upon considera¬ 
tion of all the evidence adduced before it, the Court makes 
the following findings and conclusions of law: 

Findings of Fact 

1. That Helena Griffin Granat, plaintiff, entered into a 
contract with the defendant, Georgetown Development 
Corporation, dated June 12, 1950, said contract including 
plans and specifications as a part thereof, whereby the 
corporate defendant agreed to sell real estate, said land 
to be improved by a house, as provided for in said plans 
and specifications, described as premises 3335 Reservoir 
Road, N. W., Georgetown, D. C., and to convey the said 
land and premises to the said plaintiff free and clear of 
all liens and encumbrances upon the completion date named 
therein, namely, November 15, 1950. 

2. That the defendants, John R. deSibour and Edwin 
H. Somers, as sureties, executed a bond to the said plain¬ 
tiff, Helan Griffin Granat, to insure the completion of said 
house and delivery of title thereto in accordance -with said 

plans and specifications. 

376 3. That the plaintiffs have performed their part 
of the contract to date and are ready, willing and 
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able to fully complete their part of the same, but that the 
corporate defendant has not completed its part of the con¬ 
tract, having failed to do so by the specified completion 
date of November 15, 1950. 

4. That the corporate defendant is guilty of vital fail¬ 
ures to conform with the plans and specifications of said 
contract and has been guilty of providing poor and in¬ 
ferior workmanship, all of a serious nature. 

5. That the plaintiffs, in performance of their part of 
the contract, have paid to the defendant corporation the 
sum of Twenty Thousand Dollars ($20,000.00), the final 
installment thereof having been paid as of October 6,1950, 
and that the balance due on said contract from them as 
specified therein is in the sum of Seventeen Thousand 
Five Hundred Dollars ($17,500.00); that there is an addi¬ 
tional sum due for extra work ordered by them, and as is 
permitted by the said contract, in the total sum of Nine 
Hundred Twenty-six Dollars and Fifty-three Cents 
($926.53), so that the total amount which would be due 
from plaintiffs to the corporate defendant, had the latter 
properly completed said contract, amounts to Eighteen 
Thousand Four Hundred Twenty-six Dollars and Fifty- 
three Cents ($18,426.53). 

6. That the status of the plaintiff, William Granat, as 
a plaintiff herein, is immaterial to the issues involved in 
the ease, the contract having been made in the name of 
his wife, the plaintiff Helena Griffin Granat, and if not 
being necessary therefore to determine whether she en¬ 
tered into said contract and seeks title herein in her own 
right solely or together with the interests and in trust 
for her husband, her co-plaintiff. 

7. The Court finds the rental value of the property to 
be Two Hundred Fifty Dollars ($250.00) per month, and 
that the period of delay in the completion of said property 
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is from November 15, 1950 to April 1, 1951, a period of 
four and one-half (4*4) months. 

377 S. The difference between the fair market value 
of the property had it been built in strict accord¬ 
ance with the plans and specifications, and the fair market 
value in its present state is Five Thousand Dollars ($5,- 
000 . 00 ). 

Conclusions of Law 

1. That by reason that the aforesaid deviations from 
the plans and specifications are serious, the doctrine of 
substantial performance may not be invoked in this case 
and the purchasers, plaintiffs herein, have a right to take 
and enforce specifically the conveyance of the property to 
them from the corporate defendant in its present state 
and at the same time seek damages for the breach of the 
contract for the said faulty construction and defects, and 
delay. 

2. That the contract dated June 12, 1950, between the 
plaintiff, Helena Griffin Granat, and the corporate defend¬ 
ant, Georgetown Development Corporation, is a good and 
subsisting contract, to be specifically enforced by delivery 
of title to the real estate, as improved, to said plaintiff 
free and clear of all liens and encumbrances, in keeping 
with said contract; and that the bond executed by the 
defendants, John R. deSibour and Edwin H. Somers, as 
sureties, is a good and subsisting completion bond, and 
that said defendants, as sureties, are liable thereon for the 
damages assessed herein. 

3. That full compliance with the terms of said contract, 
plans and specifications and delivery of possession and 
title, as aforesaid, on the completion date specified, to wit 
November 15, 1950, are of the essence of the contract. 

4. The Court having found that the rental value of the 
property is Two Hundred Fifty Dollars ($250.00) a month, 
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and the period of delay is from November 15, 1950, to 
April 1, 1951, or four and one-half (4*4) months, the 
total of damages for delay to which the plaintiffs are 
entitled is, therefore, Eleven Hundred Twenty-five Dollars 
($1,125.00). 

5. As damages for failure to build the house in 
378 accordance with the plans and specifications the> 
measure of damages is the difference between the 
fair market value of the property if it had been built in 
accordance with the plans and specifications, and the fair 
market value of the property with its defects and devia¬ 
tions. 

Accordingly, the Court will award specific performance 
and damages in the amount of Six Thousand One Hundred 
Twenty-five Dollars ($6,125.00). 

Counsel for the plaintiffs will submit proper Judgment 
and Order in accordance herewith. 


November 14, 1951. 


/s/ Alexander Holtzoff 
Judge 

• • • 


1 Judgment for Specific Performance and Damages 


This cause having come on for final hearing before 
the Court, sitting without a jury, and the same having 
been fully heard, and upon consideration of all the evi¬ 
dence adduced before it and the law applicable thereto, 
and the Court having thereupon made and entered herein 
its Findings of Fact and Conclusions of Law, and upon 
consideration thereof, it is by the Court this 14 day of 
November, A. D. 1951,’ 

ADJUDGED and ORDERED as follows: 

1. That the plaintiff, Helena Griffin Granat, be, and she 
hereby is, granted and awarded a Judgment as damages 
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for the breach of the contract entered into by her with 
the Georgetown Development Corporation, and against 
the said corporate defendant, as well as against the 
sureties on the completion bond given by the said John 
R. deSibour and Edwin H. Somers, defendants, in the sum 
of Six Thousand One Hundred Twenty-five Dollars ($6,- 
125.00), besides the costs of this suit. 

2 2. That the corporate defendant, Georgetown 

Development Corporation, be and it hereby is or¬ 
dered to convey to the plaintiff, Helena Griffin Granat, 
free and clear of all liens and encumbrances, bv warrantv 
deed, title to premises consisting of land improved by the 
house thereon known as number 3335 Reservoir Road, N. 
W., in the District of Columbia, upon the payment by said 
plaintiff to the defendant of the full amount due therefor 
from said plaintiff, 1o wit, the sum of Eighteen Thousand 
Four Hundred Twenty-six Dollars and Fifty-three Cents 
($18,426.53). 

/s/ Alexander Holtzoff 
Judge 

400 Filed May 21 1952 Harry M. Hull, Clerk 

Praecipe 

The Clerk will please enter upon the record herein 
that the defendants and plaintiffs have performed in 
accordance with paragraph numbered 2 of the judgment 
the trial Judge entered herein on November 14, 1951, to 
wit, on November 26, 1951 the defendants conveyed to 
plaintiff, Helena Griffin Granat, free and clear of all 
liens and encumbrances, by warranty deed, title to prem¬ 
ises consisting of land improved by the house thereon 
known as number 3335 Reservoir Road, N. W., in the 
District of Columbia, and the plaintiff has paid to the 
defendants the full amount due therefor from said plain- 
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tiff, to wit, the sum of Eighteen Thousand Four Hundred 
Twenty-six Dollars and Fifty-three Cents ($18,426.53). 

And the Clerk will please add the foregoing and in¬ 
due the same in the record to be transmitted to the Clerk 
of the United States Court of Appeals for the District of 
Columbia. 

/s/ S. Jay McCathran, Jr. 

S. Jay McCrathran, Jr. 
Attorney for Plaintiffs. 

401 Filed Nov 23 1951 Harry M. Hull, Clerk 

Order Authorizing Deposit of Cash in Liew 
of Supersedeas Bond 

The defendants having appealed from the judgment 
for specific performance and damages entered herein on 
November 14, 1951, and the Court having fixed the amount 
of the supersedeas bond as to paragraph 1 of said judg¬ 
ment, awarding damages to the plaintiff, Helena Griffin 
Granat, at Seven Thousand Dollars, ($7000.00), it is by 
the Court, upon motion of the defendants, 

Ordered, that the defendants, are herby authorized to 
deposit with the Clerk of the Court, and the Clerk is 
authorized to accept, the sum of Seven Thousand Dollars 
($7000.00) cash in liew of bond. 

/s/ David A. Pine 
Judge 


Nov. 23, 1951 
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STATEMENT OF QUESTIONS PRESENTED 

That in the opinion of the appellees the questions pre¬ 
sented are as follows: 

1. Whether the District Court may decree specific per¬ 
formance of a contract to convey real property upon which 
the contractor agreed to build a dwelling house in accord¬ 
ance with plans and specifications, the same to be conveyed 
within a specified time, the latter being of the essence of 
the contract. 

2. Whether the District Court may in the same proceed¬ 
ings decree (1) the specific performance of a contract to 
convey real estate upon which the contractor was to build 
a dwelling house conveying the same to the contractee, free 
and clear of all encumbrances, and (2) damages for devia¬ 
tions from the contract for failure to construct said dwell¬ 
ing in accordance with the plans and specifications arid for 
delay in completing the same beyond the time provided for 
in said contract. 

3. -4. The questions are correctly stated by appellant in 
its brief in numbers 3 and 4. 
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BRIEF AND APPENDIX ON BEHALF OF APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The facts set forth in appellants’ Statement of the Case, 
that is the course of the pleadings, appear to be substan¬ 
tially correct and appellees shall only briefly enlarge there¬ 
on. The case having arisen out of a contract dated June 12, 
1950, entered into by the appellee wife and the appellant 
corporation (JA 11 A) shows specifically that the corporate 
appellant was to erect on the lot and in the square specified 
a certain dwelling in accordance with plans and specifica¬ 
tions mentioned therein, and that the appellees as purchas¬ 
ers desired to purchase said completed dwelling erected on 
said land in accordance with said plans and specifications, 
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consideration therefor being set forth in the contract, and 
at the completion of said construction the corporate appel¬ 
lant, upon payment by the appellees of the stipulated con¬ 
sideration therefor, was to convey the land and completed 
dwelling to appellees free and clear of all encumbrances and 
liens of any nature; said contract specified (JA 13A) that 
a copy of the specifications dated May 1,1950, certain plans 
and a letter therein specified were made a part of said con¬ 
tract. The specifications (Plaintiff’s Exhibits Nos. 5, 6A & 
6B—Part, pg. 1) being introduced in evidence, incorporated 
therein, as shown by the complaint (JA 7A, Par. 8), that 
what is entitled as “The General Conditions of the Contract 
for the Construction of Buildings” shall be a part of the 
contract, the same being the standard form of the American 
Institute of Architects, wherein it is provided that should 
the contractor neglect to prosecute the work properly or fail 
to perform any provisions thereof the contractee shall have 
the right to terminate the contract and complete the work 
accordingly. The complaint as originally filed therefor 
sought specific performance of the title to the land involved 
herein and a preliminary injunction restraining the corpo¬ 
rate appellant from selling the land and dwelling to any 
other than the appellees, and, in keeping with the aforesaid 
“General Conditions, etc.”, to be permitted to conclude the 
work in accordance with the plans and specifications and in 
conformity with the contract in question, the costs therefor 
being charged against the contractor, as provided. The 
preliminary injunction being denied by the Court, the case 
was by reason of the facts stated advanced for trial to the 
then coming term (R. 394). 

Thereafter, upon trial, the appellees’ case proceeded on 
the basis of specific performance of the title to the real 
estate involved in its then uncompleted condition, and for 
damages incurred by virtue of the breach of the building 
contract,—not seeking to have specifically enforced the 
building contract; the damages being for the cost of the 
work which the appellees were entitled to have done by the 
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appellants, and those caused by the delay to complete it in 
time, the amount thereof to be allowed as an abatement from 
the purchase price remaining to be paid and the considera¬ 
tion as provided for under their contract with the corporate 
appellant. 

In the trial the appellees produced highly competent ex¬ 
perts (R. 139-178; R. 179-206) and showed the great varia¬ 
tions which existed between the dwelling as completed and 
as it should have been had it been completed according to 
the plans and specifications, and produced evidence of the 
costs of making so much of the corrections as were possible; 
and that they were at all times ready willing and able to 
complete their part of the contract. (R. 48-49) 

While that testimony was being offered, and at an interim 
between the calling of another witness, the Court (R. 207) 
called the attention of the counsel for both parties to what 
it believed to be the measure of damages applicable to this 
type of case, at which time appellees counsel, in accepting 
that courtesy, merely advised the Court of the theory of the 
measure of damages as claimed by appellees. The appellees 
thereafter proceeded to produce their final witnss and testi¬ 
mony of the measure of damages in keeping with their 
theory of the case. It was therefore at this time that the 
Court further announced its tentative belief as to the mea¬ 
sure of damages applicable to the delay in completing the 
contract within the time specified in the contract. Counsel 
then advised that appellees were resting their case in chief, 
unless the two measures of damages as announced by the 
Court’s opinion were to control, in which event appellees 
reserved the right to produce further evidence. 

The appellants thereupon argued for the first time their 
motion to dismiss, predicated entirely upon the fact that 
the contract in question was entirely and solely a building 
contract for which they claimed specific performance is not 
allowed (JA 16A). The Court thereupon overruled the mo¬ 
tion to dismiss with leave to renew the same at a later time 
(JA 21 A). Following the weekend recess and upon the 
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Court reconvening on Monday morning counsel for ap¬ 
pellees sought and obtained the Court’s permission, for the 
guidance of both parties, to argue the question as to the 
proper rule for damages, particularly pertaining to the 
breach of the contract, its plans and specifications. The 
Court thereupon ruled in keeping with its findings in this 
case and permitted appellees the right to produce evidence 
in keeping therewith before resting its case in chief (R. 
232-246). The Court then called upon the defendants, ap¬ 
pellants here, to present their case (R. 246) and counsel for 
appellants sought a recess by reason of the Court’s ruling 
so as to discuss the same with appellants (JA 24A-25A), at 
the conclusion of which the appellants advised the Court of 
its acceptance of the Court’s ruling on the measure of dam¬ 
ages, and would only offer evidence in keeping therewith 
(JA 25A). It was at this time that the Court further agreed 
to a continuance to permit both appellees and appellants to 
be prepared, on reconvening of the Court, to testify accord¬ 
ing to the measure of damages ruled upon by the Court 
aforesaid, and in repeating the Court’s ruling and granting 
permission of both parties to withdraw their exhibits for 
use by their experts the Court stated: 

The Court: “* * * each party may withdraw their 
exhibits but have them here on Thursday morning. 

I want to make it clear that the only testimony ad¬ 
mitted here will be testimony bearing on the issue of 
damages; that is as to both sides.” 

Mr. Stafford: “And according to the measure that 
Your Honor decided this morning?” 

The Court: “Oh yes. Evidence as to the measure of 
damages according to the formula that I indicated 
seems to be the proper formula under the authorities.” 

Mr. McCathran: “I understand.” 

Mr. Stafford: “Verv well, Your Honor.” (R. 
248, A 1) 


When the Court reconvened at the expiration of the con¬ 
tinuance and prior to the introduction of evidence or testi- 
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mony in keeping with the foregoing, the following took 
place upon the Clerk calling this case for further hearing: 

The Court: “Are you gentlemen ready?” 

Mr. McCathran: “Yes we are.” 

The Court: “About how long will this take?” 

Mr. McCathran: “I don’t believe that my final con¬ 
cluding evidence will take over an hour.” 

The Court: “Oh, it shouldn’t take that long. I 
thought it would be a question of 15 or 20 minutes to 
give the additional testimony. How much testimony 
will you have, Mr. Stafford?” 

Mr. Stafford: “/ have three icitnesses, if Your 
Honor please; and I regret to say that I miscalculated 
the time element. Some of my witnesses were sum¬ 
moned for one-thirty.” (Italics Supp.) 

The Court: “I beg pardon?” 

Mr. Stafford: “I made a mistake in the time; I have 
some witnesses summoned for one-thirty.” 

The Court: “Oh no; I am going to finish this case 
this morning. I think you better phone and have the 
witnesses come right over. Your client can go out and 
telephone. 

You may proceed.” (A 1, R. 252) 

The appellees produced expert witnesses showing that the 
difference between the worth or value of the property was 
by one expert witness Ten Thousand Dollars ($10,000) 
(R. 255, 256 & 257 A 2) and by the other expert witness 
Eighty Five Hundred Dollars ($8,500) (R. 275, 276A 2). 
The appellants thereupon produced “three witnesses”, who 
testified that there was no difference between the value of 
the property in its then condition and the value had it been 
completed in keeping with the plans and specifications (R. 
284-285A 1-2—R. 301-2-3-4A 7-8—R. 311-312A 9-10), they 
having used plaintiffs’ exhibit No. 22 showing the varia¬ 
tions. By the questions of the Court and cross-examination 
by hypothetical questions (R. 286-7; R. 305, 6 & 7; R. 313, 
314, 315) of said “three witnesses” the untenantable posi¬ 
tion of the appellants was brought out (R. 288-292, A 3-4- 
5-6; R. 308, 9-A 8-9; R. 315-316, A 10-11) showing that ap- 
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pellants had relied upon their said “three witnesses” prov¬ 
ing conclusively to the Court that regardless of how poorly 
the dwelling was constructed there would be no difference in 
what appellants deemed to be the two worths and values of 
the property and, therefore, no damages or loss suffered by 
the appellees. This having failed, the appellants then sought 
to reopen their case with an effort to refute the facts of the 
vast defects and variances testified to by appellees’ experts, 
architect, engineer, and builder in the beginning of the trial, 
but which right, as shown herein, appellants had waived 
specifically. The Court, therefore, rightfully refused to 
allow appellants so to introduce such evidence, to which 
ruling appellants objected (JA 25A-27A). 

Both sides having rested, appellants again renewed their 
motion for dismissal as to specific performance and the 
Court again overruled the motion (R. 322-328). The Court’s 
opinion followed and it later signed findings of facts and 
the judgment in keeping with the Statement of the Case 
as shown by the appellants’ statement thereof (JA 36A- 
40A). 

The appellees concur in the Court ’s measure of damages, 
by their acceptance thereof, and have accepted the amounts 
of damages awarded them as being proper, the same being 
supported by ample evidence of its experts showing losses 
considerably in excess of the amount so awarded. Perform¬ 
ance has been had as to conveyance of title to the property 
'(JA 40A), and the appellants first noted an appeal from 
the entire judgment and obtained supersedeas bond thereon, 
but upon deciding to and conveying the property, had the 
supersedeas bond reduced and deposited cash in lieu of bond 
in the amount thereof, superseding only as to the damages. 

While the appeal is stated to be from the entire judgment, 
appellees feel that the specific performance by conveyance 
is moot, and that the judgment of the trial Court should 
be affirmed, in respect thereto, as well as to the award for 
damages. 
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FEDERAL RULES OF CIVIL PROCEDURE 

Rule 8 (e) Pleading To Be Concise and Direct; Consist¬ 
ency. (2) “* * * A party may also state as many separate 
claims or defenses as be has regardless of consistency and 
whether based on legal or on equitable grounds or on both. 
* * *” (f) Construction of Pleadings. “All pleadings 

shall be so construed as to do substantial justice.” 

Rule 18 (a) Joinder of Claims. “The plaintiff is his com¬ 
plaint or in a reply setting forth a counterclaim and the 
defendant in an answer setting forth a counterclaim may 
join either as independent or as alternate claims as many 
claims either legal or equitable or both as he may have 
against an opposing party. * * *” 

Rule 52 Findings by the Court, (a) Effect “* * * Find¬ 
ings of fact shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses. * * * ” 

SUMMARY OF ARGUMENT 

The complaint alleged and the evidence proved that a 
valid contract was made between the appellant corporation 
and the appellees, to sell to appellees a certain piece of real 
estate, therein specified by lot and square, and to build 
thereon a dwelling in accordance with detailed plans and 
specifications, and to complete said dwelling on or before 
a named date, said improved real estate to be conveyed to 
appellees, free and clear of all liens and encumbrances. 
The complaint sought specific performance at all times of 
the title and the conveyance of this property, and in no wise 
sought to compel the appellant corporation to complete the 
dwelling, but by reason of the terms of the contract sought 
first to compel the conveyance by an injunctive relief with 
the right of appellees to complete the property in keeping 
with the contract in its entirety, its plans and specifications. 
The contract, therefore, is a dual one interrelated; the one 
to sell land with a dwelling thereon and the other to con- 
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struct that dwelling; one being incidental to the other. A 
suit under such a contract to enforce specifically a contract 
to convey real estate and to build is recognizable in equity, 
and where title alone is specifically ordered to be performed, 
the plaintiff permitted to complete the work. The Court 
having recognized the right of specific performance, will 
abate the agreed contract price to the extent of the cost of 
completion of the building in question. Such a contract, 
therefore, as in the instant case, is of the class for which 
specific performance can be allowed, and damages either in 
the form of an abatement from the purchase price or other¬ 
wise are proper. The plaintiffs, therefore, could well have 
been granted under injunctive relief that which they sought, 
but certainly upon hearing and the full merits of the case 
having been tried, it was very proper for the Court to award 
specific performance by conveyance of the real estate and to 
award them, the plaintiffs, damages by way of an abatement 
reducing their purchase price. The Court could have done 
this by requiring the plaintiffs only to pay to the defendants 
the finally determined amount due them as a balance under 
their contract, less the amount of damages awarded them 
as an abatement of that purchase price, and it did not there¬ 
fore err in requiring the plaintiffs to pay the entire amount 
which they admitted and proved would have been due if the 
contract had been performed in keeping with its terms, and 
allowing them said sums awarded as damages, which latter 
amount defendants solely have superseded here. 

The defendants accepted the measure of damages ruled 
upon by the Court on two different specific occasions, and 
elected not to proceed with any evidence disclaiming the 
defects and failures in their performance, standing, first 
on their motion to dismiss, and thereafter believing that 
said measure of damages as announced by the Court would 
enable them to adduce such evidence as would eliminate 
either an abatement in damages to the plaintiffs, or an 
award of such damages for their derelictions; they relied 
upon and acquiesced, defending their case on that ground 
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solely. They waived specifically and succinctly any ques¬ 
tion as to the present condition of the building and elected 
their course of trial, relying on a determination in their 
favor accordingly. When they saw that their testimony fell 
far short of sustaining their views, by reason of questions 
directed to their expert witnesses by the Court, and the 
cross-examination of their opponent, they then sought to re¬ 
open their case, a right which they had waived and no longer 
possessed. The Court’s refusal to grant them this right 
to reopen the case was not an abuse of discretion, nor one 
subject to reversible error, and had the Court allowed them 
so to do, such would have been an abuse of discretion and 
subject to reversible error. The amount of damages awarded 
represented the findings of the Court as a trier of the facts, 
based upon the ample testimony of the expert witnesses, 
showing the difference between the value of the property 
in question in its then condition and what it would have been 
worth had it been completed according to the contract. The 
damages awarded and the measure on account of the delay 
has been accepted and admitted as proper by appellants. 
Substantial evidence supported the Court’s findings, which 
should not be disturbed upon appeal. (JA 36A-39A.) Such 
amply justified the Court’s opinion rendered at the con¬ 
clusion of the trial. (JA 31A-36A) 

ARGUMENT 


i-n 

The Court’s Ruling Denying Defendants’ Motion to Dismiss 
So Much of the Complaint as Relates to Plaintiffs’ 
Claim for Specific Performance Was Correct. The 
Plaintiffs Herein Are Entitled in the Same Suit Both 
to a Decree for Conveyance of the Property, and for 
Damages for Variation from the Terms of the Contract 
and Specifications and for Delay. 

Appellees’ argument on questions I and II are consoli¬ 
dated in that said questions are so relative and the authori- 
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ties cited in support of appellees’ position join the answer 
to both questions in their decisions. 

While the appellants admit that the said motion was one 
which is allowed to be made under the provisions of Kule 
41b of the Rules of Civil Procedure, they deny that the 
appellants had the proper grounds therefor and the motion 
was properly dismissed. 

Appellants have throughout these proceedings, as is 
evidenced by their motion, failed to grasp the real relief 
sought by appellees, they constantly referring to that relief 
as being one to enforce specifically a building contract. 
Nowhere in the pleadings, or in the trial, did the appellees 
seek to compel appellants to specifically perform that con¬ 
tract by having them complete the work called for there¬ 
under. This they sought for a long time prior to filing the 
suit, but upon suing appellees sought first, specific perform¬ 
ance of conveyance of the property to them, the land and 
dwelling as built thereon, the latter in its then condition; 
and second, damages from appellants for failure to build in 
accordance with the contract, its plans and specifications. 
The contract dated June 12, 1950, therefore, was such a 
two-fold contract, interrelated, as stated, one part incident 
to the other. The one was to convey certain land described 
therein upon the completion of a dwelling to be constructed 
thereon and the second related to constructing that dwelling 
in accordance with said definite plans and specifications. 

Appellees would have it be noted, however, as a further 
showing of how far amiss appellants position is in this 
case, that, while it is true that generally specific perform¬ 
ance of a construction contract will not be ordered for the 
reasons that damages are adequate, a court of equity is 
not equipped to supervise work which requires a continuous 
series of accounts over an extended period, and that such 
contracts are frequently not expressed with sufficient detail 
to render the award of specific performance practical; but 
withholding of specific performance as a remedy is by no 
means universal (164 ALR 78). 
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In an early case decided in the Court of Appeals of the 
State of Maryland namely Brummel v. Clifton Realty Com¬ 
pany (146 Md. 56; 125 Atl. 905) wherein plaintiffs sought 
and obtained specific performance of a building contract, 
they having entered into a written contract for conveyance 
to them of title to certain real estate and an uncompleted 
dwelling thereon, which the defendant vendors had agreed 
to complete; the plaintiff vendees were deeded title to the 
property and obligated themselves to pay under deferred 
purchase price notes certain monthly installments secured 
by first and second mortgages, and complained that, the 
defendant-vendor having specifically agreed to do work 
therein detailed, such as painting, correct defective installa¬ 
tion of a heating plant and to install certain lighting facili¬ 
ties and construction of steps to the premises, if they, the 
plaintiff vendees were required to pay for this work it would 
so entail their resources that they would default upon their 
mortgages and thus lose the property. The Court found that 
courts of equity have the power to compel specific perform¬ 
ance of a contract for the sale of leasehold property im¬ 
proved by an unfinished house, which the vendor in a written 
contract agreed to complete, ruling that the work remaining 
to be done under the contract was clearly defined. 

This was also decided in Lillie McDonough , et al v. South¬ 
ern Oregon Mining Company by the Supreme Court of the 
State of Oregon (June 12, 1945) (159 P. 2d 829; 177 Oreg. 
136). The foregoing case concerned the effort of owners 
of land to compel the Mining Company to complete and 
specifically perform their contract of mining plaintiffs’ 
land, and to account in keeping with the contract for the 
gold which they had theretofore mined, and in the alternate 
to award damages for the cost of restoring the land to its 
original or serviceable use. The Court granted specific per¬ 
formance in its original decree and upon the failure of the 
Mining Company to perform granted the damages sought. 
A contention was made on appeal that a court of equity 
could not grant damages and therefore lacked jurisdiction. 
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The Supreme Court, in affirming the right of the Court to 
so do and stating the general principal of the law in refer¬ 
ence to requiring specific performance of a building con¬ 
tract cited the following: 

‘‘As was said by Mr. Justice Holmes in the much 
cited ease of Jones v. Parker, 163 Mass. 564, 40 N.E. 
1044, 1045, ‘There is no universal rule that courts of 
equity never will enforce a contract which requires 
some" building to be done. They have enforced such 
contracts from the earliest days to the present time.’ ”. 

The Court thereupon sustained the decision of the lower 
court at Page 800, using this phrase: 

“The respondents’ main purpose was to secure the 
specific performance of the contract and an award of 
compensation for the use of their land for the period 
in which the defendants wrongfully withheld pos¬ 
session.” 


Again in the case of William v. Lowe , (1911) (79 N.J. Eq. 
173, 81 A 760), which was cited with approval by the Vice 
Chancellor in Zygmunt v. Avenue Realty Company , (1931) 
(10^ X.J. Eq. 462,155 A 544) as follows: 

“Defendant agreed to convey to complainant a lot on 
which there was an unfinished house and agreed to com¬ 
plete the building. The Court first decreed specific 
performance of the contract to convey and allowed to 
the complainant as an abatement of the purchase price 
the cost of completion. Upon the suggestion of the 
defendant that he could complete the building for less 
than the amount allowed in abatement, the decree was 
amended so as to require the conveyance of the land for 
the full purchase price, and also the completion of the 
building by the defendant. On appeal Mr. Justice Gar¬ 
rison said, ‘The objection that the decree as amended 
is one to enforce a construction contract, can not avail 
the appellant, first, because the agreement is not a con¬ 
struction contract, but a contract to convey a house, the 
completion of which was an incident and not the object 
of such contract. Second, because the rule invoked, 
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while it justifies the Court in refusing what it cannot 
be required to do, docs not prevent it from so doing as 
incidental to full relief in exceptional cases; * * 

In the case of Pirchio, et al v. Noecker, et al, decided by 
the Indiana Supreme Court, December 16, 1948, (82d N.E. 
2d 838), it was decided that a vendee of land in whose 
favor specific performance was awarded is entitled to re¬ 
cover as damages only the difference between the value of 
the land when transfer should have been made and when 
the transfer was ordered by the court, in the absence of any 
allegations of proof of damages due to the delay, and the 
case further decided that equity may, of course, grant com¬ 
plete relief, including legal damages in addition to specific 
performance. (Haas v. Holder, 218 Ind. 263, 32 N.E. 2d 
590; Fed. Land Bank v. Glen Dciting, 223 Ind. 596, N.E. 2d 
143; Steindler v. Virginia Public Service Company , 163 Va. 
462, 175 S.E. 888, 95 ALR 220 and Annotation; Virginia 
Public Service Company v. Steindler, 166 Va. 686, 187 S.E. 
363, 105 ALR 1413 and Annotation; 1 Pomeroy, Eq. Juris 
Prudence 5th Ed. Sec. 221B and 237. Restatement Con¬ 
tracts Sec. 283, 284.). 

Reference is further made to 7 ALR 2d Series Page 1206, 
where the principal of the law is laid down with respect 
to cases of the instant kind stating that so clearly is the 
decree for specific performance a confirmation of the con¬ 
tract at the election of the plaintiff, that it excludes any 
later claim on his part for damages for breach. Moreover, 
if the adjustment of all claims between the parties equitably 
arising from the breach is within the power of the Court 
in the equity suit, and is within the scope of the remedy 
claimed in that suit, the decree for specific performance is 
res adjudicata of all claims, and the purchaser must there¬ 
fore ask for his compensation in that suit or not at all. 
(Thompson v. Myrick 24 Minn. 4; Head v. Meloney 111 
Penn. 99; Nelson v. Bridges, 2 Beav. 239; McKay v. Casta- 
nera, 156 Miss. 7S5, 126 So. 832). 
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From the foregoing it can readily be seen that the instant 
case is not novel to a court sitting as a court of equity, and 
that both specific performance requiring conveyance of the 
property involved and damages for breach of that portion 
of the contract dealing with the building of the dwelling 
thereon, are proper matters to be adjudicated, determined 
and awarded in the same case. This is even more intensely 
emphasized when, as under our present practice, w*e con¬ 
sider the rights given to litigants to state as many claims 
as they may have against a defendant whether of legal or 
equitable nature in the same proceedings, as provided in 
Rule 8 (e), (f) and Rule 18 (a) of the Federal Rules of 
Civil Procedure. 


in. 

The Defendants Waived Their Right and, Therefore, Should 
Not Have Been Permitted to Introduce Evidence on the 
Defects of the Dwelling in Question, They Having 
Rested Their Case on the Measure of Damages An- 
nouced by the Court to be the Controlling Issue on that 
Phase of Damages. 

The defendants were offered their right to introduce such 
evidence as they saw fit concerning the condition of the 
dwelling as to any variances or deviations in the construc¬ 
tion thereof from the plans and specifications. It was stipu¬ 
lated that the plaintiffs’ Exhibit 22 covered the variations 
that plaintiffs contended existed between its actual condi¬ 
tion and as it should have been had it been completed in ac¬ 
cordance with the plans and specifications. This list and 
exhibit was used by all three of the defendants’ witnesses 
therefor to arrive at their opinion of the appraised value 
of the dwelling and property in its then condition, and if it 
had been completed without those variations, which would 
have made it conform with the plans and specifications. 
After the Court had announced its ruling on the measure of 
damages, as laid down by Baber v. Baessell, 66 App. D. C. 
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2*26, 228, (following tlie argument of appellees’ counsel on 
their theory of the proper measure of damages), appellees 
requested the Court for leave to produce evidence on that 
theory and for a continuance of the case to allow them so to 
do. The Court in assuring appellees that they w'ould have 
that opportunity stated that it was not going to continue 
the case at this time but would allow the defendants to 
present their case so that it might consider such facts as the 
defendants saw fit to present which would deal wdth the 
question of damages. The Court thereupon called upon 
defendants to ascertain if they had any objections to pro¬ 
ceeding accordingly and it was then that appellants obtained 
a short recess and waived their right to offer any further 
evidence upon any theory of damages than that announced 
by the Court, as aforesaid, (JA 25A, R. 248A). 

Further, on reconvening to hear the testimony of expert 
appraisers by both appellees and appellants, the Court 
questioned counsel for both parties as to the time required 
to conclude the case and counsel for appellants in stating 
his estimate referred to the fact that “I have three wit¬ 
nesses * * *” (R. 252 A 1). Thereupon, appellees having 
produced their two expert witnesses valuing the property 
according to their opinions, the appellants produced “three 
witnesses”, who qualified as expert appraisers, and it was 
only after their failure to sustain their opinions of eviden¬ 
tial value in keeping with the measure of damages an¬ 
nounced by the Court and accepted by both parties, as afore¬ 
said, that appellants sought to bring in additional witnesses 
concerning the variations from the plans and specifications 
and the defects in the dwelling as it then existed. This, in 
spite of the fact that the first two days of the trial were 
consumed with the testimony of a competent and qualified 
architect and an engineer, both experts in their lines, the 
architect (R. 139-178) and the engineer (R. 179-206) both 
testifying in confirmation of the testimony given by the ap¬ 
pellees themselves concerning the very defects and vari¬ 
ances, particularly confirmed and emphasized by the en¬ 
gineer in his said testimony, on which appellants claimed 
surprise. 
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It is, therefore, submitted that the appellants had early 
notice of all the defects claimed by appellees, and elected to 
acquiesce and accept the same as well as the measure of 
damages announced by the Court in Baber v. Baessell, 
Supra, specifically waiving any contention that said defects 
did not exist and evidenced an election to proceed solely on 
the said measure of damages as announced by the Court, 
as accepted by both parties; and further in confirming that 
fact, they having advised the Court that they had “three 
witnesses” to testify under that theory of the measure of 
damages, produced those three witnesses and upon their 
failure to show what appellants believed would be shown, 
namely, that the variations in the contract made no differ¬ 
ence in the value of the property, sought then to reopen 
their case and to attack the evidence on said variations. 
This, after having allowed the Court to recess the case for 
two days instead of hearing them at the appropriate time, 
they did not have a right to do. The Court would have 
erred had it done otherwise, and therfore committed no 
abuse of discretion in refusing to permit appellants to retry 
their case under such conditions. 


IV. 

The District Court Properly Allowed Plaintiffs Damages 
for Breach of the Contract Due to the Deviations from 
the Specifications in View of the Testimony and Evi¬ 
dence Adduced by all the Witnesses on the Worth and 
Value of the Dwelling in its Actual Condition and What 
it Would Have Been Worth or Valued had it Been 
Completed in Accordance With the Contract, Its Plans 
or Specifications. 

It is submitted that the effect of the findings by the Court 
should not be set aside unless clearly erroneous, the trial 
court Judge having the opportunity to discern the credibil¬ 
ity of the witnesses and due regard should be given to said 
findings. (Rule 52 FRP). 
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It is further conceded that both parties to this case ac¬ 
cepted the Court’s ruling that the measure of damages for 
breach of contract applicable to the building, is the differ¬ 
ence between what the building would have been worth had 
it been completed according to the contract and what it was 
worth in its present condition (JA 24A). The measure of 
damages announced and awarded by the Court for the delay 
due to the defendants’ failure to complete said contract 
within the period specified therein is not in contest on this 
appeal, both parties having accepted that as being the rental 
value of the house for the period of the delay. 

In view of the foregoing ruling on the measure of dam¬ 
ages by the Court, and its acceptance by both parties, 
although it differed from the theory of the plaintiffs’ case 
as originally presented, the plaintiffs having relied on the 
ruling announced by this Court in Turner v. Henning, '(49 
App. D.C.) which distinguished its ruling from that in the 
earlier case upon which Baber v. Baessell, Supra, was de¬ 
cided, we have no contest on this appeal on the respective 
measures of damages and no argument thereon is required. 
The sole question therefore is whether or not there was 
ample evidence to support the Court’s findings as to the 
amount of damages awarded plaintiffs by reason of the 
deviations from the contract, its plans and specifications, 
in the building of the house; and if that evidence as to the 
difference in the worth or value of the property is in con¬ 
formity with the law applicable thereto. 

Appellees believe, first, that there should be no question 
over the meaning of “worth” as applied to real estate in 
this jurisdiction. By numerous types of proceedings, 
whether it is for condemnation under the right of eminent 
domain, or for the sale of real estate in settling an incom¬ 
petent’s or deceased person’s property, the opinion of the 
experts qualified as such to testify before the court as to 
the appraised value of that real estate has been accepted 
as competent evidence thereon. This theory conforms with 
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that definition given in Black’s Law Dictionary, Deluxe 
Ed., as follows 

“Worth: The quality of a thing which gives it value— 
McCane v. Pittsburgh Railway Co., 230 Pa. 
29; 79 A 237, 238. Although worth in some 
connections may mean more than pecuniary 
value, in law it means that sum of valuable 
qualities which renders a thing valuable and 
useful, expressed in the current medium of 
the Country; value. (Duke v. City of An¬ 
niston, 5 Ala. App. 348; 60 So. 447). 

Value: The utility of an object in satisfying directly 

or indirectlv the needs or desires of human 
•> 

beings, called by economists ‘value in use’, or 
its worth consisting in the power of purchas¬ 
ing other objects, called ‘value in exchange’. 
Also the estimated or appraised worth of any 
object of property, calculated in money”. 

Appellees, therefore, contend that to belabor the words 
worth or value is unnecessary in view of the practice 
and acceptance by our Courts of the opinion of expert ap¬ 
praisers, duly qualified before the Courts to so testify, and 
as both parties in this case produced such type of appraisers 
then it was up to the Court to determine the value of their 
testimony in considering what damages, if any, it would 
award plaintiffs in the instant case. 

The testimony of appellees’ first expert appraiser (R. 
255-257, A 2) was to the effect that the property in ques¬ 
tion was worth Thirty Five Thousand Dollars ($35,000) in 
its present condition and would have been worth Forty Five 
Thousand Dollars ($45,000) had it been completed accord¬ 
ing to the plans and specifications, which if accepted by the 
Court would have justified an award of damages to the 
plaintiffs under its announced measure therefore of Ten 
Thousand Dollars ($10,000). On cross-examination some 
question was raised concerning the determination by the 
witness of what he meant by worth and value and upon the 
Court’s inquiry of the witness as to the market value of the 
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property had it been built according to plans and specifica¬ 
tions he answered in the higher figure and, while admitting 
that uninformed or persons who would not have the prop¬ 
erty appraised, were not therefore qualified to purchase and 
would not know what they were doing, they might pay that 
same high price for the property, but were they properly 
informed and advised of its value they would only pay 
Thirty Five Thousand Dollars ($35,000) for the house in 
its present condition (R. 266-267, A 11). Upon the Court 
defining worth as being what a willing buyer who is not 
under pressure to buy would pay to a willing seller who is 
not under pressure to sell (R. 271) and that worth, there¬ 
fore, means market value, appellees’ second expert ap¬ 
praiser testified on direct as to his opinion of the market 
value or wprth of the property in its present condition as 
being around Forty Five Thousand Dollars ($45,000) and 
that had it been completed according to plans and specifica¬ 
tions it would have been worth or its market value would 
have been increased from Seventy Five Hundred Dollars 
($7,500) to Eight Thousand Dollars ($8,000) (R. 275-276, 
A 2). 

The appellants, as stated, produced three witnesses, who 
qualified as expert appraisers; the first testified that it 
would be worth the same, namely, Forty Seven Thousand 
Five Hundred Dollars ($47,500), in its present condition 
and had it been completed in accordance with the plans and 
specifications (R. 284, 285, A 2-3). On cross-examination 
this witness was asked a hypothetical question incorporat¬ 
ing most of the defects mentioned in plaintiffs ’ Exhibit 22 
which, as stated, was stipulated as showing the vari¬ 
ances in the completion of the building, and if he knew that 
those defects constituted a variance of the contract plans 
and specifications would that make any difference in his 
value of the property (R. 286-288) and, if so, what would 
be the difference in the value. The witness answered and 
admitted that the value would be effected “somewhat”, and 
there followed questions between the Court, counsel and 








20 


the witness relative to the question propounded and his 
answer, wherein the witness admitted that you could get 
away with anything in the market today, and that therefore 
he doubted if there would be any difference in the sales 
price; and he finally admitted he could not express an opin¬ 
ion as to what the difference would be (R. 288-292, A 3- 
4-5-6). 

Appellants’ second expert appraiser testified on direct 
that the property was worth Fifty Thousand Dollars 
($50,000) in its present condition and that it would be worth 
Fifty Thousand Dollars ($50,000) had it been completed 
according to the plans and specifications. Whereupon the 
Court asked the witness concerning his opinion as to 
whether or not the property would be worth more if the 
defects or variance-s from the plans and specifications were 
not present and this witness admitted he was not qualified 
to answer the question (R. 301, 302, 303, 304, A 7-8). Again 
this witness was asked a like hypothetical question embody¬ 
ing most of the defects and he admitted that the defects in 
question, if of a major constructural and serious nature, 
would effect the value, but that he could not answer even 
though he were told that it would cost a sum of money to 
correct the conditions, showing clearly that he was not 
qualified to testify on these two differences in value or 
worth (R. 308-309, A 8-9). 

The third expert witness and appraiser for the appellants 
testified that the property was worth Fifty Two Thousand 
Five Hundred Dollars ($52,500) in its present condition, 
and had it been completed according to plans and specifica¬ 
tions. (R. 311-312; A 9-10) Whereupon this witness was 
again asked a like hypothetical question embodying the 
variances between the house as it was then and had it been 
completed according to plans and specifications and was 
asked what effect, assuming said defects existed, the same 
would have on the market value, and he admitted that he 
could not answer the question (R. 315-316, A 10-11). 

Thus, it will be seen that the only expert appraisers who 
testified creditably for the Court’s consideration as to the 
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difference between the two values or worths, under the rule 
specified by the Court as to the measure of damages appli¬ 
cable in this case, were appellees’ witnesses; one showing 
the difference amounting to Ten Thousand Dollars ($10,000) 
and the other showing it to amount to between Seventy 
Five Hundred Dollars ($7,500) and Eight Thousand Dol¬ 
lars ($8,000). This was the evidence that the Court, as the 
trier of the facts, had to consider from the plaintiffs’ case, 
and in weighing it against the testimony of the three experts 
of the appellants, found, as the Court rightfully should have 
done, that the latters testimony was so badly discredited 
that it could not rightfully be accepted and be determinative 
in arriving at the damages. 

Concerning the measure of damages for delay, as herein¬ 
before stated, there being no dispute as to the proper meas¬ 
ure applicable thereto the Court took the estimate of the 
rental value of the appellants’ appraisers, they all testify¬ 
ing that it would be Two Hundred Fifty Dollars ($250.00) 
a month, rather than that testified to by the plaintiffs’ 
estimated at Three Hundred Dollars ($300.00) a month. 

CONCLUSION 

The decree and judgment of the Court of November 14, 
1951, should be affirmed in all its parts in that the Court 
properly denied defendants’ motion to dismiss, it having the 
right to grant relief to specific performance of the convey¬ 
ance of the property involved; that in the same judgment 
under our new rules of practice, as well as under prior 
decisions, that jurisdiction of equity courts to award both 
specific performance by conveyance of property and any 
damages incurred by reason of the defendants’ derelictions 
in performance of its contract is vested in our Courts; 
that the Court rightfully denied the defendants the right 
to reverse their position concerning the introduction of 
testimony as to the present condition of the dwelling in 
dealing with the measure of damages, it having afforded 
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defendants ample opportunity at the proper time, as shown 
by the record, the defendants having waived the same, and 
upon acquiescing in the Court’s ruling and finding they had 
gambled and lost, then sought to reopen that which they had 
formerly and finally closed; and finally, that ample evidence 
supported the award of damages granted to plaintiffs and 
no evidence acceptible to the Court controverted the same. 

Respectfully submitted, 

S. Jay McCathran, Jr., 

830 Washington Loan & Trust Bldg., 
Washington, D. C., 

Attorney for Appellees. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


248 The Court: Yes; you may do so. Each party 
may withdraw their exhibits, but have them here on 
Thursday morning. 

I want to make it clear that the only testimony admitted 
here will be testimony bearing on the issue of damages; 
that is as to both sides. 

Mr. Stafford: And according to the measure that Your 
Honor decided this morning. 

The Court: Oh, yes; evidence as to the measure of dam¬ 
ages according to the formula that I indicated seems to be 
the proper formula, under the authorities. 

Mr. McCathran: I understand. 

Mr. Stafford: Very well, Your Honor. 
*##*•*••#• 

252 The Court: Are you gentlemen ready? 

Mr. McCathran: Yes; we are. 

The Court: About how long will this take? 

Mr. McCathran: I don’t believe that my final conclud¬ 
ing evidence will take over an hour. 

The Court: Oh, it shouldn’t take that long. I thought 
it would be a question of 15 or 20 minutes to give the addi¬ 
tional testimony. How much testimony will you have, Mr. 
Stafford? 

Mr. Stafford: I have three witnesses, if Your Honor 
please; and I regret to say that I miscalculated the time 
element. Some of my witnesses were summoned for one- 
thirty. 

The Court: I beg pardon? 

Mr. Stafford: I made a mistake in the time; I have some 
witnesses summoned for one-thirty. 

The Court: Oh, no; I am going to finish this case this 
morning. I think you better phone and have the witnesses 
come right over. Your client can go out and telephone. 

You may proceed. 

• *#•••*••• 
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253 Oscar H. Beasley 

255 The Court: The question is the value of the prop¬ 
erty in its present condition. 

The Witness: The value of the property in its present 
condition is $35,000. 

256 By Mr. McCathran: 

Q. What do you consider the property to be worth 

257 had it been completed according to your plans and 
specifications? A. $45,000. 

**#••••*#• 

269 William M. Throckmorton 

• ***•••••• 

Direct Examination 
By Mr. McCathran: 

• ##•••••*• 

275 Q. What is your opinion of its market value, in its 
present condition? A. Around $45,000. 

#••**••••* 

276 Q. What is your opinion of the market value had 
it been completed in accordance -with the plans and 

specifications ? A. I would say, $7,500 to $8,000 more than 
in its present condition. 

#*••••••** 

282 Detlow M. Marthinson 

#*#*•**••# 

Direct Examination 

By Mr. Stafford: 

#*•#*•**•* 

284 Q. Will you state, Mr. Marthinson, what in your 
opinion is the fair market value of the premises as 
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they stand today? A. Can I state a position between two 
figures? 

The Court: Yes; you may do that. 

The Witness: I would say, between $47,500 and $52,500. 

*•*••••*•* 

285 The Court: I don’t think you are answering the 
question. You better read the question to the wit¬ 
ness, please. 

The Reporter: (Reading) 

“Question: And would you state what, in your opinion, 
would be the value of the premises if the variations that 
you have observed between the building and the specifica¬ 
tions had not been present, and if the building had been 
completed in exact accord with the plans and specifica¬ 
tions”? 

The Witness: I don’t think there is any difference in 
the value. 

#•*****«•* 

Cross-Examination 

By Mr. McCathran: 

#•*••***** 

288 The Witness: If I knew that all those things were 
true, I would consider that the value would be af¬ 
fected somewhat. 

By Mr. McCathran: 

Q. How much? A. Well, there is more than one consid¬ 
eration that enters there, and that is, that most of the 
things you have mentioned are what in the construction 
business we call superficialities. They are items on which 
no structural work is necessary. I mean, by “structural 
work,” no major tearing-out or rebuilding is necessary. 
And a great many of the items that you mention are the 
immediate responsibility, if they exist, of the builder, upon 
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which he has a specification upon which he can follow back. 

The Court: But you are not answering the question. 
The question is, in dollars-and-cents, how much would the 
market value of the building be affected, assuming all those 
defects to be present? 

The Witness: How much the market value would be? 

The Court: Yes. 

The Witness: I wouldn’t be in position to say, un- 

289 less I had seen these things, myself. 

The Court: No; you are asked a hypothetical 
question. Assuming all these are true—assume, for the 
sake of argument, they are all true—how much would the 
value be affected in dollars-and-cents? 

The Witness: Well, I think that would be rather dif¬ 
ficult. 

Mr. Stafford: May I object to the question?—because I 
think the question is not a fair statement of the evidence. 

The Court: Well, a hypothetical question doesn’t have 
to summarize all the evidence. The weight of the answer 
would be affected by a non-fair summary, but on cross- 
examination counsel has the right to make his own 
hypothesis. 

Mr. Stafford: Counsel may say that the heating plant 
pipes leaked like a sieve, for example? 

The Court: I am going to overrule the objection. This 
is cross-examination, and in cross-examination of an expert 
witness, hypothetical questions are proper based on the 
hypothesis suggested by counsel. 

Mr. Stafford: Irrespective of the basis of the evidence, 
whether there is any basis in the evidence ? 

The Court: Yes; of course, I am referring to cross-ex¬ 
amination. It might be otherwise on direct examina¬ 
tion. 

290 The Witness: Those things would have a value. 

The Court: Ho"w much in dollars-and-cents would 

the market value of the property be affected, assuming 
those defects -were present? You have to assume they were 
there. 
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Mr. Stafford: Before the witness answers, may I make 
one other objection? 

The Court: Surely. 

Mr. Stafford: That the hypothetical question in this in¬ 
stance is not necessary; the witness has seen and examined 
the property. 

The Court: It might not be necessary, but that is within 
the discretion of counsel. Counsel has a right to ask a 
hypothetical question. 

The Witness: May I state my understanding of the 
question? 

The Court: Yes. 

The Witness: You asked, if all these things exist— 

The Court: Yes. 

The Witness: —wdiether or not the market value of the 
house is affected? 

The Court: Yes. 

The Witness: And the market value being its value in 
the mind of the average purchaser— 

The Court: No; what it would sell for. 

The Witness: Because it would sell to an average 
291 purchaser. 

The Court: What is your answer? 

The Witness: I would say the market value is not af¬ 
fected. 

The Court: In other words, do you mean to say that a 
house poorly built has the same market value as a well- 
built house? If so, that is a terrible reflection on the con¬ 
struction industry. 

The Witness: Well, I would have to answer that ob¬ 
tusely, if I may. 

The Court: Answer it in your own way. 

The Witness: I would answer it by saying that the aver¬ 
age purchaser—and I mean by that, the purchaser who 
buys the type of house that is the product of a develop¬ 
ment— 
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The Court: This is not a development; this is an in¬ 
dividual house built to contract for the particular pur¬ 
chaser. 

The Witness: Well, it is in a development; shall we say, 
it is built similarly to all the other houses—that there is 
very little concern in the mind of the average purchaser 
beyond what he can see. 

The Court: In other words, you think you can put any¬ 
thing over on the average purchaser? 

The Witness: I don’t say I can. 

The Court: I don’t say you, personally, but the 
292 construction industry can put anything over on the 
average purchaser and sell a poorly-built house for 
the same amount as a well-built house; is that correct? 

The Witness: Well, they could if they wanted to; yes. 
It would be perfectly possible. 

The Court: Well, is it done? 

The Witness: Well, it is done to a great extent, because 
there are complaints from time to time; yes, sir. 

The Court: Suppose you had an intelligent, well-in¬ 
formed buyer, and a careful buyer, would there be any dif¬ 
ference in the market value, assuming these defects were 
present ? 

The Witness: Yes, sir; there would be a difference, in 
his mind, in the market value. 

The Court: Well, what would be the difference ? 

The Witness: Well, the difference would be that people— 

The Court: I mean, in dollars-and-cents, what would be 
the difference? 

The Witness: That would be very, very difficult to say. 

The Court: You cannot express an opinion? 

The Witness: I couldn’t express an opinion in dollars- 
and-cents, because no two purchasers would be conscious of 
the same quantity of defects, if they existed. 
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299 Thomas Ward Sandoz 

• ••••**••• 

Direct Examination 

By Mr. Reddan: 

301 A. Yes. In my opinion, the house in its present 
condition, and on this present market, could reason¬ 
ably be expected to bring approximately $50,000. 

The Court: No; not what it could be expected to bring. 
What is its fair market value ? 

The Witness: $50,000. 

• ••••##•** 

302 The Court: Well, then, so long as they are all 
listed in Plaintiffs’ Exihibt 22, this question is 

proper. 

What would be the fair market value of this house if it 
were built exactly in accordance with the plans and speci¬ 
fications? 

The Witness: Well, Your Honor understands that I 
don’t know what the plans and specifications call for. 

The Court: W 7 ell, that list that you have. 

The Witness: The property in its present condition, in 
my opinion, is worth $50,000 as it is now. 

The Court: You have answered that Wliat would it 
be worth if it were built to conform to the plans and speci¬ 
fications; what would be its market value if it were built 
to conform to the plans and specifications? 

Mr. Reddan: Perhaps it would help the witness if he 
understood that the variations from the plans and specifica¬ 
tions are all contained in Plaintiffs’ Exhibit 22, and he can 
answer on that basis if he has examined that list. 

303 The Court: Yes; he may answer. 

The Witness: There are several items on that list 
that pertain, for instance, to the heating plant and plumb¬ 
ing— 
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The Court: No; just answer the question, bearing in mind 
those deviations, and answer what would be the fair market 
value of the building if those deviations didn’t exist; that 
is, if the house were built in accordance with the plans and 
specifications. 

The Witness: I have to say the same. 

Bv Mr. Reddan: 

* 

Q. By that, sir, you mean the market value would be the 
same? A. Yes. 

The Court: You mean to say that if those defects were 
not present, the house would not be worth any more? 

The Witness: Most of the defects on that list, Your 
Honor, are of such a minor nature that the average person 
looking at it wouldn’t even see them. 

The Court: Aren’t some of them of some importance? 

The Witness: I can’t answer as to the heating plant, 
because I am not qualified; I am not a builder, sir, or on the 
installation of the plumbing or electric wiring. Apparently, 
they looked all right to me, and the furnace was operating 
when I was in the house, and the house was warm, 
304 and the furnace was quiet. 

The Court: This expert practically says that he 
can’t answer the question, because he doesn’t know how 
much some of the defects, like the defect in the heating 
plant, would affect the value of the house. 

Cross-examination 

By Mr. McCathran: 

• ***#**#*# 

308 The Court: No; suppose you never saw the house 
—you are asked to assume these defects in the heat¬ 
ing apparatus and the electrical wiring, and so on; how 
much, if at all, would that affect the market value of the 
house? 
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The Witness: It would affect me, if they were of a major 
structural serious nature. 

By Mr. McCathran: 

Q. I told you what they were, sir. A. I have to consider 
all that together, the whole thing together? 

The Court: Yes. How much would that affect the market 
value of the house in dollars-and-cents? 

The Witness: I can’t answer the question. 

By Mr. McCathran: 

Q. You do not know? A. With that information—under 
that question, as asked, I can’t answer it. 

Q. If you were told that it was estimated it would 
309 cost about $6,300 or $6,500 to effect those repairs, 

would you say that it would have any effect on your 
estimate of the price, to that extent? 

Mr. Stafford: I object. 

The Court: Objection overruled. This is a hypothetical 
question on cross-examination. 

A. Not necessarily. 

By Mr. McCathran: 

Q. You say it would not affect it? A. Not necessarily. 

The Court: He said, “Not necessarily”—well, he doesn’t 


know. 

• • 

• 

• * • # 

• 

• 

• 

310 

• * 

* 

John H. B. Gilliat 

• * * * 

* 

• 

• 


Direct Examination 


By Mr. Stafford: 

• **•#*#*•• 

311 Will you state, Mr. Gilliat, what in your opinion 
is the fair market value of 3335 Reservoir Road in 
its present condition? A. May I answer it this way: that 
if I had the house listed, I could sell it, I believe— 
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The Court: No; you may not answer the question that 
way. You are asked what, in your opinion, as an expert, is 
the fair market value of that house in its present 
condition ? 

312 The Witness: $52,500. 

The Court: You are not asked what you could sell 
it for. You may be an awfully good salesman. You are 
asked what, in your opinion, is the fair market value? 

The Witness: $52,500. 

Bv Mr. Stafford: 

Q. Mr. Gilliat, would you state, please, what, in your 
opinion, would be the fair market value of that property if 
the various defects listed in that paper, which you have in 
your hand, were remedied? A. The same price. 
##•*##•#•• 

313 Cross-examination 

Bv Mr. McCathran: 

##•••••••• 

315 Q. If you knew all these things, would that have 
anv effect on vour estimate of what the fair market 
value of this house would be, if it was completed according 
to the plans and specifications? A. When I inspected the 
house— 

Q. I asked you my question: Do you know whether that 
would have any effect on your estimated fair market value 
of the house, if it had been completed according to the plans 
and specifications? A. If those things— 

Q. Yes. A. If it could be proved— 

The Court: No: you have to assume that those defects 
exist. You are asked a hypothetical question now; assum- 
tliat they exist, what effect do they have on the market 
value? 

The Witness: If they are as bad as you make out 
they are, it would have an effect. 
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By Mr. McCathran: 

Q. What effect would it have? A. That I can’t answer; 
I can’t give you an estimate. 

Q. You don’t know? A. No. 

#•*#•••••• 

266 The Court: Then I am going to ask the witness 
two questions. I am going to ask you, Mr. Beasley, 

to state what, in your opinion, would have been the market 
value of the property had it been built according to the 
plans and specifications? 

267 The Witness: $45,000. 

The Court: What is the market value of the prop¬ 
erty in its present condition? 

The Witness.: To nine out of ten purchasers, forty-five 
thousand. 

Mr. McCathran: But now let me interpose there: To an 
informed purchaser, what would it be? 

The Witness: $35,000. 

Mr. McCathran: That is the point I make. 

The Witness: I make this point, Your Honor, if I may 
explain— 

The Court: I will be glad to have you explain it. 

The Witness: Nine out of ten people buying a house 
don’t know what they are doing. They buy a house as a 
house. 

It -would surprise you, sir, to see and hear the questions 
that the average person who comes to you for an appraisal 
asks you when they buy the house. 

The Court: Well, is it your answer then that nine out of 
ten people would pay $45,000 for the house in its present 
•state, but an informed purchaser would pay $35,000? 

The Witness: That’s right; and only $35,000. 

• •••*••••• 





